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MODEL ENERGY AND UTILITY SERVICE CODE

DRAFT

CHAPTER I:
GENERAL PROVISIONS

SECTION 1.01
SHORT TITLE: 

This code shall be entitled the “Energy and Utility Service Code” and shall be a title within the Tribal Ordinances.

SECTION 1.02
AUTHORIZATION AND REPEAL OF INCONSISTENT LEGISLATION: 

1. Authority for this Title is found in the Indian Reorganization Act of June 18, 1934 (48 Stat. 984) as amended, and under Article ___ of the ____________Tribe’s Constitution and Bylaws. The _________________Tribe is a federally chartered tribal corporation that possesses sovereign powers of government within the geographical boundaries of the ___________________Reservation. The Chairman of the ___________________Tribal Council and the __________________Tribe are authorized to make and enforce this law pursuant to the authorities described above and their status as a sovereign Federally Recognized Indian Tribe. 

2. Pursuant to the ___________________Tribe’s retention of the full spectrum of sovereign powers, the Tribal Council has the authority, desires to and does hereby establish this Title ____ in order to further the best interests of the Tribe, its members and their communities and for the purposes of managing the natural gas, electrical, telecommunications, railroad, sewer, water and other utility functions of the Tribe, and to regulate all such matters of Third Parties on the Reservation, and for the purposes of facilitating economic development of the Reservation, and providing and saving tribal revenues by effectively managing tribal utility resources.

3. Any prior Tribal regulations, resolutions, orders, motions, legislation, codes or other Tribal laws which are inconsistent with the purposes and procedures established by this Title ___ are hereby repealed to the extent of any such inconsistency. 

SECTION 1.03
JURISDICTION

1. This Title shall be applicable to all natural gas, electric, water, sewer, telecommunication and railroad services provided on the Reservation.

2. Chapter VII, regarding Negotiation of Rights of Ways Across the Reservation, shall be applicable to all crossings of Reservation lands by wires, pipelines, fiber, rail, or other conduits and related facilities for transmitting or transporting energy, telecommunications, water/sewer or utility related products or information, when such crossings require the use of Tribal land rights
.

3. Enforcement of this Title shall be as described herein, or pursuant to the Tribal Court System.

4. To the extent any agreement exists with any Third Party which conflicts with the provisions in this Title, the agreement shall control.

SECTION 1.04
DEFINITIONS

1. Tribal Council: “Tribal Council” means the governing body of the  __________________ Tribe, established pursuant to Article ____ of the Constitution of the Tribe.

2. Franchise: A “Franchise” is the right to provide energy, telecommunication, or other public utility services under the jurisdiction of this Title ___ within the Reservation. A Franchise may be “Exclusive” which means that only one entity has the right to provide services within the franchised area, or “Nonexclusive” which means that more than one entity may provide similar services within that franchised area.

3. Order: An “Order” is a decision of the Public Utilities Committee regarding a franchise, which sets or adjusts rates and tariffs, prescribes or enforces rules and regulations, or is otherwise necessary and convenient to carry into effect the provisions of this Title.
 

4. Public Utility: The term “public utility” means every corporation, company, individual, or association that owns, controls, operates or manages, except for private use, any equipment, plant or generating machinery, transmission lines or pipelines or produces, transmits, delivers, or furnishes heat, light, water, sewer, telephone or rail service, or power.

5. Public Utilities Committee
: The “Public Utilities Committee” refers to the Tribal committee established hereunder with the authority and jurisdiction to supervise and control the public utilities described herein.

6. Reservation: “Reservation” means the territory within the present confines of the exterior boundaries of the ________________ Reservation, and all lands outside the exterior boundaries of the Reservation which are under the jurisdiction of the ___________________ Tribe(s), and such other lands without such boundaries as may be added thereto under any laws of the United States.

7. Third Party: A Third Party is any party not already referenced. 

8. Tribe or Tribal: “Tribe or Tribal” shall refer to the Kickapoo Tribe in Kansas, the Prairie Band Potawatomi Nation, the Sac & Fox Nation of Missouri in Kansas, or the Iowa Tribe of Kansas and Nebraska, individually or collectively. 

SECTION 1.05
PERIOD OF DURATION

This Title ___ shall be perpetual, or until revoked or surrendered by action of the __________________Tribal Council.

CHAPTER II:
PROHIBITION OF STATE TAXES

SECTION 2.01
STATE TAXES PROHIBITED

All entities providing services under this Title are hereby prohibited from assessing, or including within invoices or bills sent to any entity within the Reservation, for service provided within the Reservation, any tax, tariff, or collection established or imposed by the State of Kansas and not explicitly approved or ratified by the Tribal Council, or its designee. 

CHAPTER III:
PUBLIC UTILITY COMMITTEE

SECTION 3.01
CREATION OF PUBLIC UTILITY COMMITTEE

A Public Utility Committee is hereby established which shall have the purposes, powers, and authorities described herein. The Public Utility Committee may herein be referred to as the “Committee”.

SECTION 3.02
GENERAL PURPOSES, POWERS & AUTHORITY OF PUBLIC UTILITY COMMITTEE

1. The purpose for which the Committee is organized is to provide an entity through which the Tribe may regulate the actions of Third Parties providing services related to all natural gas utility, electrical utility, other energy utility, water, sewer and telecommunications services. The Committee may also regulate certain railroad functions as described herein
.

2. The Committee shall have the power and authority to consider and adopt rules, terms and conditions relating to the quality and character of each kind of product or service to be furnished or rendered by any public utility furnishing such product or service within the Reservation; to require and permit any public utility to make such additions or extensions to its physical plant as may be reasonable and necessary for the benefit of the public, and may designate the location and nature of such additions and extensions and the time within which such shall be completed; and to provide a reasonable and lawful penalty for noncompliance with any of the provisions adopted hereunder.
    

SECTION 3.03
SPECIFIC POWERS AND AUTHORITY OF PUBLIC UTILITY COMMITTEE

The Public Utility Committee is authorized to do the following:

1. To adopt reasonable and proper rules and regulations to govern its proceedings, including the assessment of costs on any complaint brought hereunder, and to regulate the mode an manner of all investigations, tests, audits, inspections and hearings not specifically provided for herein,
 to request, receive and analyze information, to hold meetings or informal hearings, and to deliberate as necessary to fulfill its function as described in this Title. 

2. To issue Orders binding on Third Parties acting on the Reservation pursuant to this Title.

3. To prescribe rules and regulations for the performance of any service or the furnishings of any commodity under its jurisdiction by including such rules in Franchise documents.

4. To employ or appoint employees, agents, or contractors and to define their duties and fix their compensation.

5. To order improvements to the service or facilities of Franchisees. 

6. To ascertain the value of the property of every Franchisee and every fact which, in its judgment, may or does have any bearing on such value.

7. To order a surcharge on rates under their jurisdiction sufficient to cover the reasonable costs of the Committee’s operation.

8. To apply for and administer grants consistent with the purposes of this Title ____, e.g. prepare and submit a residential energy conservation plan to the federal secretary of energy and receive and disburse and federal funds appurtenant thereto.

9. To investigate any written complaint made against any public utility governed by the title that any of the rates, rules, regulations, acts or practices of such utility are in any respect unreasonable, unfair, unjust, unjustly discriminatory or unduly preferential, or both, or that any service performed for the public is unreasonably inadequate, inefficient, unduly insufficient or cannot be obtained.

10. To make joint investigations, hold joint hearings within or without the Reservation, or issue joint or concurrent orders in conjunction or concurrence with any official, agency, instrumentality or commission of any Tribe or State of the United States.

11. To participate on regional boards or bodies and to participate on national tribal boards or bodies, as is approved by the Tribal Council.

12. Other authorities necessary and convenient to accomplish the duties described in this Title ___.

13.   To declare it necessary and in the public interest to acquire and control any franchise supplying water, natural or artificial gas, electric light or power or heat, in the event the franchise of a public utility has expired.

14. To make recommendations to the Tribal Council on various matters relating to this Title.

SECTION 3.04
LIMITATIONS ON POWERS OF PUBLIC UTILITY COMMITTEE

The Public Utility Committee shall have no power:

1. To expressly or by implication enter into any agreement of any kind on behalf of the Tribe.

2. To pledge the credit or assets of the Tribe.

3. To dispose of, pledge, or otherwise encumber real or personal property of the Tribe.

4. To waive any right, privilege, or immunity of the Tribe or to release any obligation owed to or by the Tribe.

SECTION 3.05 
PUBLIC UTILITY COMMITTEE OPERATIONS

1. The Committee members shall in all cases act as a board, regularly convened, by a majority vote, and they may adopt such rules and regulations for the conduct of their proceedings as they may deem proper, not inconsistent with this Title, and applicable tribal or federal law.

2. A majority of the Committee shall be members of the Tribe. A Committee member’s duties shall be performed in good faith, in a manner the member believes to be in or not opposed to the best interests of the Tribe, and with such care as an ordinarily prudent person would use under similar circumstances in a like position. 

3. The initial Committee may consist of a subcommittee of the Tribal Council and other members as are appointed by the Tribal Council. The number of Committee members shall be five, but may thereafter be increased or decreased at any time by a duly adopted resolution of the Tribal Council.

4. The Committee shall elect from its own number a Chairperson and a Vice Chairperson and shall appoint a secretary to keep a record of its proceedings.
  The Chairperson shall be responsible for presiding over meetings of the Committee. The Vice Chairperson shall assume the duties of the Chairperson in the absence of the Chairperson. In the event of a tied vote, the vote of the Chairperson shall break the tie. A quorum of Committee members shall consist of a majority of Committee members. In the event of a quorum not being present, a lesser number may adjourn the meeting from time to time without further notice. 

5. Regular or special meetings of the Committee may be called upon the request of the Chairperson or of any two Committee Members. Notice of meetings, other than the regular meeting shall be given by service upon each Committee Member in person orally at a preceding meeting; or by telephone or mailing to the last known post office address of the member, at least three days before the date therein designated for such meeting, including the day of mailing. Such notice shall specify the time and place of such meeting, and the business to be brought before the meeting. No business other than that specified in such notice shall be transacted at any special meeting. 

6. Each Committee Member shall have one vote. 

7. The Committee shall hold an annual meeting with the Tribal Council beginning with the year 2002. The meeting shall be for the purpose of reporting on the annual activities and business that may come before the Committee. Notice of the meeting shall be posted at customary and appropriate public notice locations at least 30 days in advance of the meeting. 

8. The meetings of the Committee shall be publicly noticed and open to the public
, unless deliberation of the Committee over issues before it requires that the Committee declare an executive session. To the extent practical, executive sessions shall be declared as such in the public notices. On important matters affecting the residents of the Reservation, the Committee shall publish in the Tribal newspaper the nature of the matter and Committee meeting times. The Committee may, in its discretion, hold formal public meetings to better understand the views of Reservation customers and service providers and Franchisees, and to better determine the best interests of the Tribe. 

SECTION 3.06
ORDERS OF THE PUBLIC UTILITY COMMITTEE

1. The Committee may regulate Third Parties under its jurisdiction by issuing one of the following types of Orders:

a. Orders Approving Franchises or Disapproving a Franchise under Chapter IV of this Title. An Order Disapproving a Franchise may contain a listing of requirements to be met for reconsideration.

b. Orders Approving Rates or Tariffs or Disapproving Rates or Tariffs under Chapter V of this Title. An Order Disapproving a Rate or Tariff may contain a listing of requirements to be met for reconsideration.

c. Orders Enforcing conditions of Franchises or Rates or Tariffs under Chapter VI of this Title.

2. The Committee shall create a process consistent with the provisions of this Title leading up to the issuance of each of the above types of Orders. When the process is initiated by the Committee by the issuance of a Notice of Franchise pursuant to Chapter IV of this Title, or by issuance of a Notice of Ratemaking pursuant to Chapter V of this Title, or by issuance of a Notice of Enforcement pursuant to Chapter VI of this Title, such Notice shall be accompanied by a tentative schedule for completion of the process and ultimate issuance of the Order. 

3. All Orders must be approved by and signed by at least a majority of the members of the Committee.

4. All orders, regulations, services, rates, classifications, etc. fixed by the Committee shall be in force and effect 30 days after approved and shall be prima facia reasonable unless changed or modified by the Committee, Tribal Council or Tribal Court.
  

SECTION 3.07
COMPENSATION FOR PUBLIC UTILITY COMMITTEE 

1. The Committee members shall receive such compensation for their services as may be determined by the Tribal Council.
2. Committee members shall be entitled to compensation for their actual and necessary expenses, including travel expenses, incurred in the performance of their duties as members of the Committee. All requests for reimbursement must be approved by the Committee Chairperson and verified by receipts. 

SECTION 3.08
TERMS OF SERVICE FOR MEMBERS OF PUBLIC UTILITY COMMITTEE

1. Committee members shall be appointed for staggered terms: one position for an initial period of 1 year, two positions for an initial period of 2 years, and two positions for an initial period 3 years. Thereafter, all terms shall be for 3 years. 

2. Committee members may resign by submitting written notice of their resignation, and the Tribal Council at the next Tribal Council meeting shall accept such resignation. 

3. Any Committee member may be removed for cause by a majority vote of the Tribal Council at a duly called meeting after the Tribal Council has had the opportunity to fully review the matters constituting cause for removal and after allowing any affected Committee member to appear before the Tribal Council and respond to the allegations which constitute cause for removal. Cause for removal shall be limited to the following:

a. Such Committee member has failed to attend any four meetings of the Committee out of any eight consecutive meetings, unless any of such absences is excused; or 

b. Such Committee member has, during his or her term on the Board, been convicted of any crime reflecting upon such member’s honesty or ability to fulfill the fiduciary obligations imposed by law upon such member; or 

c. The Committee has found, in a meeting where the topic was scheduled for discussion, that the Committee member has committed malfeasance or breached his fiduciary duty to the Tribe. 

4. A vacancy shall exist from the date of any Committee meeting after which a member is removed or whose resignation is accepted as provided herein. 

5. The Tribal Council will name new appointments to fill any vacancies in the Committee within thirty days after such vacancy occurs. Any vacancy created by the expiration of a Committee member’s term may be filled with the exiting Committee member. 

SECTION 3.09
ELIGIBILITY TO SERVE ON PUBLIC UTILITY COMMITTEE

1.
To be eligible for election to the Committee an individual must be at least 25 years of age, and have experience in one or more of the following fields:

a. Financial management,

b. Human or natural resources,

c. Utility management,

d. Law,

e. Engineering, or

f. Economic development.

2. A Committee member shall vacate his office if during the term of the office he or she shall be a party to a contract for profit with an entity doing business under the jurisdiction of the Committee, and/or that presents a conflict of interest with the duties of the Committee Member.

SECTION 3.10
GENERAL PROVISIONS APPLICABLE TO PUBLIC UTILITY COMMITTEE

1. If any section, or any part thereof, of this Title ___ or the application thereof to any party, person, or entity in any circumstances shall be held invalid for any reason whatsoever by a court of competent jurisdiction or by federal legislative enactment, the remainder of the relevant section or part of this Title shall not be affected thereby and shall remain in full force and effect as though no section or part thereof has been declared to be invalid.

2. Nothing in this Title __shall provide of be interpreted to provide a waiver of the sovereign immunity of the Tribe or any of its governmental officers, employees and/or agents.

CHAPTER IV:
FRANCHISES

SECTION 4.01
FRANCHISE REQUIREMENT

1. All providers of artificial or natural gas, electric light, water, power or heat, street railways, telegraph and telephone line operators, and other entities providing energy or utility services to customers on the Reservation must obtain a franchise to provide service within the Reservation.

2. All Franchises shall be Nonexclusive.
    

SECTION 4.02
EXISTING AGREEMENTS

In no way does this title impair existing agreements between the Tribe and Third Parties relating to the provision of services within the Reservation.

SECTION 4.03
PROCEDURES FOR FRANCHISING

1. Franchises shall be Issued by Order of the Public Utility Committee after consideration of all relevant facts submitted to the Committee, and after consideration of the best interests of the Tribe. 

2. Entities with Existing Agreements: 

a. Within 60 days after formation of the Public Utility Committee, the Committee shall issue an Order granting non-exclusive franchises to holders of existing agreements.

b. Such franchise shall be for the term of their existing agreement. 

c. All such Orders shall be forwarded to the holder of the agreement with a cover letter and copy of this Title. 

3. Entities without Existing Agreements:

a. Within 120 days after formation of the Public Utility Committee, the Committee may issue a Notice of Franchise to entities who have not executed an existing service agreement but who are under their jurisdiction and are currently providing service to customers under the jurisdiction of this Title. 

b. The Committee shall issue similar Notices of Franchise to all similarly situated entities of which the Committee is aware. The Committee shall also publish a notice that Franchises of the character being noticed are being considered.

c. Each Notice of Franchise shall include the following:

i. A copy of this Title ____.

ii. A requirement that the entity providing service submit an Application for Franchise letter by a date certain requesting a Franchise if they wish to continue providing services within the Reservation. Such Application for Franchise shall contain, in the manner proscribed by the Committee:

1. Information showing how the entity meets or will meet the Obligations of a Franchisee as set forth herein.

2. Information regarding the rates charged for services and each type of services provided.

3. Information regarding the methods by which services are provided.

4. Other information as needed.

iii. Any filing fee requirement, which is to be submitted with the letter requesting a Franchise.

d. The Committee shall consider all requests for Franchises and shall grant those that are determined to be in the best interests of the Tribe. The Committee may require new Franchisees to negotiate a tribal tax or license agreement for the term of the Franchise as a condition of the Franchise. 

e. No person, firm or corporation shall be granted an exclusive franchise, right or privilege whatsoever.

f. Any entity wishing to provide services under the jurisdiction of the Committee on the Reservation shall submit an Application for Franchise and subject itself to the franchising process prior to beginning services.

g. No grant, right privilege or franchise shall be made to any person, firm, corporation or association unless it provides for adequate compensation or consideration therefore to be paid to the _________________Tribe, such fixed charge to consist of a percentage of the gross receipts derived from customers within the Reservation.

SECTION 4.04
OBLIGATIONS OF FRANCHISEE

1. As a condition for carrying on the commercial transactions on tribal lands and as a condition for the operation and maintenance of facilities on tribal lands to conduct those commercial transactions, all Franchisees shall be bound by the obligations set forth herein.

2. A particular Franchise may contain exemptions from one of more of these obligations. No exemption will be effective unless it explicitly references this Section 4.04 and the exempted subsection number in the Committee’s Order granting the Franchise. A particular Franchise may contain additional obligations specific to the service provided.

3. The following obligations attach to Franchises:

a. Obligation to Serve: All Franchisees within the Reservation are obligated to continue providing such services at rates consistent with other customers within the State of Kansas and under service conditions consistent with service to other customers within the State of Kansas until notice has been provided to the Franchisee by the Committee that the provision of service is no longer an obligation, or until the Committee approves rates and/or regulations governing such service which are different from those customarily provided to other customers within the State of Kansas. 

b. Public Benefit Funds Collected: All funds collected from customers within the Reservation which are collected for the benefit of the public under a State of Kansas or Committee-approved rate shall be utilized for those purposes to benefit residents of the Reservation. Funds collected from customers within the Reservation may not be used to benefit other customers not within the Reservation.

c. Competition: All Franchisees serving customers within the Reservation shall be in competition with others providing similar services, as follows: 

i. All infrastructures designed for the delivery of the service shall be open to use by any other service providers. Use of the infrastructure owned by one service provider by another service provider may be subject to charges by the owning entity, however, such charges shall be provided under the same terms and conditions that the service provider owning the infrastructure provides to itself.

ii. Such charges shall be public information, to be shared with interested parties at their request.

iii. Use of the infrastructure shall be provided on a first come-first served basis. All capacity of the infrastructure not in use during the month of a request shall be available for use by the next requesting service provider who has customers ready and willing to use the system. 

iv. Capacity for use of the system may be sold in reasonable minimum quantities. 

v. Any customer switching to a new service provider using the same infrastructure must do so in writing. 

d. Publication and Filing of Rates, Rules and Regulations and Contracts:

i. All public utilities shall publish and file with the Committee, in such form and at such time as the Committee may prescribe, copies of all schedules of rates or tariffs, rules and regulations and contracts between public utilities pertaining to any and all jurisdictional services to be rendered by such public utilities.

ii. Maps of their service territory and the infrastructure therein. The Committee may require that such maps may be in an electronic format sufficient for input into a GIS database.

iii. The annual measured usage of each service provided on the Reservation.

iv. The annual measured usage of each service provided to the Tribe and/or its subsidiaries, if such Tribal customer makes use of the service provided within the Reservation. 

v. The annual amount of any Public Benefits Funds collected, and the manner of use of those funds.

vi. An annual corporate report verified by the oath of an officer thereof.

vii. Other information as is requested by the Committee after reasonable notice.

e. Quality and Reliability of Service: 

i. All Franchisees shall establish and maintain reasonably sufficient and efficient service
 consistent with service provided to similarly situated customers within the State of Kansas. The Committee may Order higher standards of reliability where such standards are in the best interest of the Tribe, however, the Committee shall also approve rate increases as necessary and just to fund needed infrastructure or technical improvements for meeting such higher standards. 

ii. A Franchisee’s revenues will also be reduced where electricity providers sell to others or retire facilities which cause a decrease in electrical generating capacity and decrease the power available to the reservation or tribal customers, upon a finding that such actions were inefficient or imprudent.

iii. A lack of prudence shall be presumed, and revenues reduced accordingly, if any tribal, state or federal entity assesses a fine or penalty for safety or quality assurance violations against a public utility.

f. Tribal Employment: tribal employment laws and quotas for hiring of tribal members shall bind all Franchisees.

g. Metering and Billing: 

i. Meters shall at all times be properly calibrated so that accurate measurement of services used is maintained. Evidence of such calibration shall be provided to the Committee upon request. The Committee shall have authority to audit the measurement of all services provided under terms described by the Committee

ii. Bills shall be in a format which provides information to customers in a manner that is easy to understand and which promotes conservation of resources. 

h. Disconnection or Discontinuation of Service Policies: Franchisees shall maintain reasonable public policies for disconnection of customers and for discontinuation of service to customers. Such policies shall provide for reasonable notice prior to disconnection, except in the case of emergencies.

i. Provision of Data: Franchisees shall furnish to the Committee, in such form and such detail as the Committee shall prescribe, all tabulations, computations, and all other information required by it to carry into effect any of the provisions of this Title __ and shall make answers to the best of their knowledge, to all questions submitted by the Committee. Whenever required by the Committee, every Franchisee shall deliver to the Committee copies of any and all maps, profiles, contracts, agreements, franchises, reports, books, accounts, papers and records in its possession or in any way relating to its property or affecting its business containing evidence relating to the merits of or pertinent to the hearing of any issue pending before the Committee.

j. Inventory of Physical Properties: Franchisees shall file with the Committee an inventory of all its physical properties on the Reservation, designating the exact location of its property. Such inventory shall show in detail the cost of construction together with the depreciation charges incident thereto since construction, or may show the replacement cost of such properties, if in the opinion of the Committee the original cost and depreciation charges cannot be obtained. In the event any Franchisee refuses or neglects to file such inventory, or the inventory so filed is inaccurate, the Committee may send its agents upon the ground and make an inventory as desired by the Committee. The entire cost of making such inventory by the agents of the Committee shall be paid by the Franchisee from its profit and loss account and shall not be charged to operating expenses, and such payment shall be made to the Tribe.

k. Improvements: Franchisees shall make improvements to their existing plant, scales, equipment, apparatus, facilities or other physical property, or erect new structures in a manner and within the time specified by the Committee upon a finding of the Committee, after the opportunity to be heard by the Franchisee, that such improvement, addition, extension, repair or change promotes the security or convenience of its employees or the public.

l. Interconnection Standards and Obligations: Franchisees shall maintain reasonable public policies for interconnection to their facilities. No Franchisees shall disapprove an interconnection that meets national standards of safety and reliability. The Tribe and its subsidiaries shall have the right to interconnect wholesale or retail facilities to the facilities of any Franchisee under the same terms and conditions as the Franchisee interconnects to its own facilities. 

m. Joint Use of Equipment: Franchisees shall permit the use of their conduits, subways, tracks, wires, poles, pipes or other equipment or any part thereof on, over, or under any street or highway, by any other Franchisee, after an opportunity to be heard, upon Order of the Committee. The Order shall include findings that:

i. Public convenience and necessity require the joint use of poles or facilities,

ii. Such use will not result in irreparable injury to the owner or other users of the equipment, 

iii. That such Franchisees have failed to agree upon such use or the terms and conditions or compensation for the same, 

iv. The Franchisee to whom the use is permitted is liable to the owner, or other users of such conduits, subways, tracks, wires, poles, pipes, or other equipment for such damage as may result from their use, and

v. Appropriate compensation is set forth.

n. Safety: Franchisees shall act in a manner as to promote and safeguard the health and safety of its employees, customers, and the public, and to this end to prescribe the installation, use, maintenance, and operation of appropriate safety or other devices and appliances, and to establish appropriate standards of equipment, and to require the performance of any other act necessary for the health or safety of its employees, customers, or the public.
o. Authority to Enter Premises: Franchisees shall allow Members of the Committee and their agents to enter upon any premises occupied by any Franchisee for the purpose of making the examinations and tests and exercising any of the other powers provided for in this Title __ and to set up and use on such premises any apparatus and appliances necessary therefore. The agents and employees of such Franchisee shall have the right to be present at the making of such examination and tests.

p. Net Metering: All electrical utility Franchisees shall have policies providing for Net Metering on the Reservation. Net Metering is the ability of utility customers to install distributed generation behind the Franchisee’s meter and to run that generator as needed, while the meter nets power coming in to the customer and the power going out of the customer’s meter.

q. Energy Conservation: Franchisees shall promote energy conservation as is set forth in 4.05.

r. Low Income Programs: Franchisees shall maintain a program for subsidizing low income persons within the Reservation as is set forth in 4.06.

s. Environmental Obligations: Franchisees shall protect the environment as is set forth in 4.07 and in other Federal and Tribal laws.

t. Special Responsibilities: Franchisees shall have the special utility responsibilities set forth in 4.08 and in other Federal and Tribal laws.

u. Maintenance: Franchisees shall have the maintenance obligations as set forth in 4.09.

v. Federal Regulations: Franchisees shall have all obligations described in federal regulation, including but not limited to those set forth in 25 U.S.C. Sec.169.5.

SECTION 4.05
ENERGY CONSERVATION

1. Weatherization: Franchisees providing electrical utility related services shall promote the weatherization of tribal buildings through programs similar to those available to customers within the State of Kansas. Any state or federal funds received for these programs by the Franchisee shall be available for use within the Reservation, if like funding is not also available to the Reservation.

2. Energy Efficiency: Franchisees providing electrical utility related services shall promote efficient use of energy through educational programs, technical assistance programs, energy audits, and financial assistance for improving energy efficiency. Any state or federal funds received for these programs by the Franchisee shall be available for use within the Reservation, if like funding is not also available to the Reservation.

SECTION 4.06
LOW INCOME PROGRAM

1. Franchisees providing electrical utility related services shall maintain a program for subsidizing low income persons within the Reservation through programs similar to those available to customers within the State of Kansas. Any state or federal funds received for these programs by the Franchisee shall be available for use within the Reservation, if like funding is not also available to the Reservation.

2. The Tribe may provide Franchisees with names of customers eligible for these programs if the Tribe determines that the elderly or handicapped, or others should receive a preference in this program.

SECTION 4.07
ENVIRONMENTAL OBLIGATIONS

1. Facilities on Reservation: Franchisees shall be bound by Federal and Tribal environmental laws regarding all facilities on the Reservation. Franchisees have a duty to protect plants, animals, water, air, and land within the Reservation while doing business on the Reservation and shall adjust their practices when environmental harm can be avoided. Franchisees shall work with the Tribal Environmental, Fisheries, and Cultural Resources offices when issues arise regarding their actions within the Reservation.

2. Notice of Off-reservation Environmental Issues: Franchisees shall provide written notice to the Tribe of all new activities or proposals of the Franchisee that may have a significant impact on the regional environment. Such notice is required of, but not limited to:

a. Proposed construction of new facilities likely to cost over $50,000.

b. Proposed changes in company policy significantly affecting the environment.

c. Applications for licenses or extension of licenses to Federal entities.

d. Transfer of significant ownership of assets of the company.

e. Major Federal or State initiatives.

3.
No energy utility providing service to this Reservation or its customers shall consider the use of any renewable energy source other than nuclear as the basis for establishing higher rates or surcharges for any service or commodity, nor shall such utility subject any customer utilizing any renewable energy source to any other prejudice or disadvantage on account of the use of any such renewable resource.

SECTION 4.08
SPECIAL UTILITY REPONSIBILITIES

In exercising its functions within the boundaries of the Reservation, the Franchisee shall adhere to the following principles:

1. No Franchisee shall, as to rates, charges, service, facilities or in any other respect, make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage. No Franchisee shall establish or maintain any unreasonable difference as to rates, charges, service, facilities or in any other respect, either as between localities or as between classes of service. 
2. Except in emergency situations, the Franchisee shall use reasonable efforts to include the customers within the boundaries of the Reservation in the decision making processes which it undertakes for decisions directly affecting service within the Reservation.

3. All powers of the Franchisee shall be exercised in good faith and in a manner believed to be in the best interests of the Tribe and Franchisee’s customers.

SECTION 4.09
MAINTENANCE OBLIGATIONS

1. All Franchisees shall give notice to the Tribe prior to entering the Reservation for maintenance purposes. Such notice shall include a description of the maintenance to be performed and the time line for the procedures. In the case of an emergency, best efforts shall be made to provide such notice. Franchise documents shall provide the point of contact for notice. 

2. Franchisees shall allow Tribal representatives to accompany them during maintenance. Tribal representatives shall have the authority to establish reasonable procedures for protection of cultural plants, cultural places, and the environment. 

3. Franchisees shall keep the trimming of trees and other vegetation to a minimum. Franchisees shall consult with Tribal representatives prior to trimming trees or clearing rights of ways. Such Tribal representatives shall have the authority to establish reasonable procedures for trimming of trees and clearing of rights of ways, after consideration of safety and reliability issues described by Franchisee.

SECTION 4.10
OWNERSHIP OF WIRES AND FACILITIES

1. Unless an easement or right-of-way document signed by the Tribe and approved by the Bureau of Indian Affairs exists with regard to Franchisee facilities, no Franchisee holds real property rights or may claim that real property rights have been transferred due to the existence of facilities on the Reservation. All facilities without such documentation are deemed to be personal property.

2. Any new facilities installed on the Reservation by Franchisees in order to extend service to new customers shall be the personal property of the Tribe, and not the personal property of the Franchisee, when the new facilities are paid for by the new customer or by a particular user. The Franchisee shall provide notice to the Tribe of each such facility constructed.

3. Any facilities which are the personal property of the Tribe pursuant to this Section that are used by Franchisee to deliver their product or service shall be operated and maintained by the Franchisee in a manner consistent with the operation and maintenance of their own facilities.

SECTION 4.11
TERM OF FRANCHISE

Each Franchise shall explicitly describe its starting and ending date. No Franchise shall be granted or extended for any longer period of time than 20 years
 from the date of such grant or extension, unless a previous agreement controls such term. 

CHAPTER V.

RATES AND TARIFFS

SECTION 5.01
RATE OBLIGATIONS

1. All charges made, demanded or received by any Franchisee for any product or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable.
  Every unjust or unreasonable charge made, demanded or received for such product or commodity or service is prohibited and declared unlawful
. 

2. All rates for standard services shall be publicly available to customers.

3. No Franchisee or public utility governed by this Title, shall knowingly or willfully charge, demand, collect or receive a greater or less compensation for the same class of service performed by it within the state, or for any service in connection therewith, than is specified in the printed schedules or classifications, including schedules of joint rates; or demand collect or receive any rate joint rate, toll, fare or charge not specified in such schedule or classification.

4. Rates different from those specified in the published schedule or classification of rates may be charged by any public utility or railway, by agreement with the customer or in cases of charity, emergency, festivity or public entertainment. Additionally, public utilities may grant to the officers, employees and agents of such utility free or reduced rated or service upon such terms and conditions previously instituted.

SECTION 5.02
PROCEDURES FOR RATE SETTING

1. Rates for services provided on the Reservation shall be approved by Order of the Public Utility Committee after consideration of all relevant facts submitted to the Committee, and after consideration of the best interests of the Tribe. 

2. Entities with Existing Rates for Services Provided on the Reservation: 

a. Within 60 days after receiving a Franchise, entities with existing rates for services approved by another regulatory body shall file with the Committee and shall print and keep open to public inspection schedules showing all rates, tolls, rentals, charges and classifications collected or enforced, or to be collected or enforced, together with all rules, regulations, contracts, privileges and facilities which in any manner affect or relate to such rates, tolls, rentals classifications or service. The schedules shall be accompanied by a description of each category of the charges and a description of the calculation of the rates. 

b. The Committee may approve the rates, or may make inquiry regarding the rates. 

c. After all inquiries of the Committee are satisfied, the Committee shall approve the rates by Order or suggest changes to the rates consistent with this Title __. 

3. Entities without Existing Rates for Services Provided on the Reservation:

a. Concurrent with their Application for Franchise, entities without existing rates for services approved by another regulatory body shall file proposed schedules of rates or tariffs with the Public Utility Committee along with a description of each category of the charges and a description of the calculation of the rates. 

b. The Committee may approve the rates, or may make inquiry regarding the rates and suggest changes to the rates consistent with this Title __. 

c. After all inquiries of the Committee are satisfied, the Committee shall approve the rates by Order.

4. The Committee may, in their sole discretion, Order an approval of special rates for one or more large users of a particular utility service, however, such negotiated rates shall be demonstrated to be fair to all other customers and in the best interest of the Tribe.

SECTION 5.03
CHANGES IN RATES AND SERVICE

1. Unless the Committee otherwise Orders, no Franchisee or public utility shall make effective any changed rate, joint rate, toll, charge or classification or schedule of charges, or any rule or regulation, contract or practice pertaining or service except by filing with the Committee a schedule showing the changes desired, plainly indicated by proper reference marks in amendments or supplements to existing tariffs, schedules or classification or new issues thereof, at least 30 days prior to the proposed effective date,  
 and obtaining the Committee’s consent to such change. 
   

2. The Committee may, upon complaint or its own motion, give notice and hold a public hearing upon such proposed changes. Pending such hearing, the Committee may suspend the operation of schedule and defer the effective date of such change by delivering to the Franchisee a written statement of its reasons for such suspension. The Committee shall not delay the effective date of the proposed change more than 240 days beyond the date the Franchisee files its application requesting the proposed change. If the Committee does not suspend the proposed schedule within 30 days of the date the same was filed, or issue a final Order relating to the change within 240 days of suspending the proposed change, such proposed schedule shall be deemed approved by the Committee and shall take effect immediately.
  Any amendment that substantially alters the facts or increases the amount sought shall be deemed a new application and the 240 day period shall begin anew.

3. The Committee, for good cause shown, may allow such change to become effective on less than 30 days notice 
 by an order specifying the changes so to be made, the time when they shall take effect, and the manner in which they shall be filed and published. 

4. Upon a showing by the Franchisee, and a finding by the Committee, that the utility has invested in projects or systems that can be reasonably expected to (a) produce energy from a renewable resource, other than nuclear, for the use of its customers, (b) to cause the conservation of energy used by its customers, or (c) to bring about the more efficient use of energy by its customers, the committee may allow a return on such investment over and above the rate of return fixed for the utility’s other investment in property used in its services to the public.

SECTION 5.04
SALE OF FRANCHISE
 OR PROPERTY TO BE APPROVED BY COMMITTEE

1. No Franchisee owning, controlling or operating any property located within the Reservation which is used in the generation, transmission, distribution, or supply of electric power and energy to the Reservation public or any portion thereof shall merge, sell, lease, assign or transfer, directly or indirectly, in any manner whatsoever, any such property or interest therein, or the operation, management or control thereof, or any Franchise covering the same, except when authorized to do so by Order of the Committee. 

2. Such Franchisee shall file a verified application setting forth such facts as the Committee shall prescribe or require. The Committee shall review the application.

3. Before Ordering an authorization of the transaction, the Committee shall find the following. The Applicant shall have the burden of showing that the following have been satisfied:

a. That the transaction is consistent with the best interests of the Tribe.

b. That the cost of and rates for supplying service will not be increased by reason of such transaction.

c. That the applicant for such acquisition or transfer has the bona fide intent and financial ability to operate and maintain the property. 

4. The Committee shall have power to issue said authorization and Order as requested, or to refuse to issue the same, or to issue such authorization and Order with respect only to a part of the property involved. The Committee shall include in any authorization or Order the terms and conditions as in its judgment the public convenience and necessity may require.

CHAPTER VI.
ENFORCEMENT OF CONDITIONS OF FRANCHISES OR RATES AND TARIFFS

SECTION 6.01
ENFORCEMENT

1. The Tribal Attorney, when requested, shall give the Committee such counsel and advice as the committee may from time to time require. It is hereby made the duty of the Tribal Attorney to aid and assist the Committee in all hearings, suits, and proceedings in which the Committee seeks assistance.

2. The Rates and Charges and Rules and Regulations of the Public Utilities shall at all times be reasonable and just and reasonably necessary in order to maintain reasonably sufficient and efficient service, 
 and at the instance of the Committee or consumer, such reasonableness may be reviewed and determined by the Tribal Council.

3. The Committee shall have authority to enforce the terms and conditions of Franchises or Rates and Tariffs by ordering fines and penalties as are just and reasonable, designed to compensate the tribe or customers of the Franchisee, or designed to prevent additional breaches of such terms and conditions. Such Orders shall be enforceable by the Tribal Court, upon institution of an action by the Tribal Attorney.

4. If any public utility violates any of the provisions of this Title, or shall do any act herein prohibited, or fails or refuses to perform any duty enjoying upon it in this act, or fails, neglects or refuses to obey any lawful requirement or order made by the Committee, or any ruling of the Tribal Council, it shall, for every such violation, failure or refusal, forfeit and pay to the Tribe a sum of not less than $5,000 and not more than $25,000.

CHAPTER VII.
NEGOTIATION OF LAND RIGHTS ACROSS RESERVATIONS

SECTION 7.01
PROCEDURE FOR ACQUISITION OF RIGHTS OF WAYS

1.
In addition to the procedure required by the United States Department of Interior Bureau of Indian Affairs, all entities seeking a right of way, easement, real property permit, or any other real property right within the Reservation, whether on land held in trust by the United States or on land owned by one or more Allottees, or on fee owned land, shall use the following procedure:

a. A duplicate Application for right of way as prescribed by federal regulation shall be filed with the Committee. 

b. The Committee shall review the Application, and amount and nature of consideration, and shall either make a request to the Applicant that any additional information reasonably necessary for their review of the Application be submitted within a designated time period, or shall inform the Applicant that the Application is adequate for the Committee’s initial recommendation to the Tribal Council.

c. Upon receipt of all requested information, the Committee shall review the Application and in the case of a right of way across tribal lands shall make a confidential recommendation to the Tribal Council with regard to the terms and conditions and provisions of the right of way document, and consideration for the right of way. 

d. The Tribal Council shall then determine whether to accept the Application, and provide its consent to the Department of Interior pursuant to 25 C.F.R. Sec. 169.3, or to appoint a team to negotiate with the Applicant. The team shall consist of at least one member of the Committee or member of its senior staff, at least one staff member from the Office of the Tribal Attorney, and any other persons as needed. 

e. In the case of a right of way across lands belonging to Allottees or others, the Committee shall make a similar confidential recommendation to the Allottees or other. Allottees may then either provide their consent to the Department of Interior pursuant to 25 C.F.R. Sec. 169.3, or may take any other action deemed necessary. The Committee is authorized, but not required, to provide additional assistance at the request of one or more Allottees. 

2. For Right of Ways currently under negotiation at the date this Title becomes effective, Section 7.01 shall not be applicable, however, all other provisions of this Title shall be applicable.

SECTION 7.02
VALUATION OF RIGHTS OF WAYS

1. In recognition of the unique land status of the Tribes’ Reservation as described in treaty, and in recognition of the special purposes for which this land was reserved from the public domain or other uses by the United States, the granting of real property rights across the Reservation shall only be done with due deliberation and with adequate financial or other consideration. 

2. Consistent with 25 C.F.R. Sec. 169.12, such consideration shall be greater than the “fair market value” of off-reservation land rights due to the unique character of Reservation lands and due to the lack of similar or comparable real property transactions for property of this type.

3. The Committee shall recommend appropriate consideration for rights of ways with consideration of the following:

a. The cost to the Applicant of not utilizing Reservation lands.

b. The Applicant’s likely earnings, or historical similar earnings from those facilities crossing Reservation lands, in proportion to the whole facility.

c. Previous recent consideration for similar right of way consents.

d. The terms and conditions and provisions of the right of way document.

e. The obligations and requirements of this Title.

f. Any other special circumstances deemed important by the Committee.

SECTION 7.03
TERMS OF RIGHTS OF WAYS

All rights of ways granted under this Title shall be limited in tenure to 25 years from the date of consent.

SECTION 7.04
TRESPASS CHARGES

1. For existing rights of way on the Reservation that may expire without the grant of a new right of way being in effect, and if such delay is not a result of tribal or federal action or inaction, charges for trespass shall be the fair market value for purchase of the land in question in fee simple if such land were off of the Reservation, multiplied by the number of months which the facility has been in trespass. 

2. The Committee may recommend to the Tribal Council a different amount for Trespass charges, if appropriate.

SECTION 7.05
TRIBALLY RETAINED RIGHTS

The Tribes shall retain all rights not specifically granted to holders of rights of ways, including but not limited to: 

1. The right to tax property or activities within the right of way.

2. The right to regulate and pass laws regarding property or activities within the right of way.

3. The right to control access to the land within the right of way, except as is superseded by the grant of right of way.

CHAPTER VIII:
OBLIGATIONS OF THIRD PARTIES HOLDING LAND RIGHTS ACROSS RESERVATION

SECTION 8.01
INTERCONNECTION

All holders of rights of ways on the Reservation shall permit the interconnection of tribal facilities, where safety and reliability are not compromised, and where not prohibited by federal or other tribal law.

SECTION 8.02
NOTICES OF ENTRANCE

1. All holders of rights of ways on the Reservation shall give notice to the Tribe prior to entering the Reservation for maintenance purposes. Such notice shall include a description of the maintenance to be performed and the time line for the procedures. In the case of an emergency, best efforts shall be made to provide such notice. The Committee shall provide the point of contact for notice. 

2. All holders of rights of ways on the Reservation shall allow Tribal representatives to accompany them during maintenance. Tribal representatives shall have the authority to establish reasonable procedures for protection of cultural plants, cultural places, and the environment. 

3. All holders of rights of ways on the Reservation shall keep the trimming of trees and other vegetation to a minimum. Franchisees shall consult with Tribal representatives prior to trimming trees or clearing rights of ways. Such Tribal representatives shall have the authority to establish reasonable procedures for trimming of trees and clearing of rights of ways, after consideration of safety and reliability issues and other issues described by the right of way document.

SECTION 8.03
NATURAL RESOURCES PROTECTION

1. Facilities on Reservation: All holders of rights of ways on the Reservation shall be bound by Federal and Tribal environmental laws regarding all facilities on the Reservation. All holders of rights of ways on the Reservation have a duty to protect plants, animals, water, air, and land within the Reservation while doing business on the Reservation and shall adjust their practices when environmental harm can be avoided. All holders of rights of ways on the Reservation shall work with the Tribal Environmental, Fisheries, and Cultural Resources offices when issues arise regarding their actions within the Reservation. All holders of right of ways have a duty to restore such right of ways to their pre-construction condition.

2. Notice of Off-reservation Environmental Issues: All holders of rights of ways on the Reservation shall provide written notice to the Tribe of all new activities or proposals of the right of way holder that may have a significant impact on the regional environment. Such notice is required of, but not limited to:

a. Proposed construction of new facilities likely to cost over $50,000.

b. Proposed changes in company policy significantly affecting the environment.

c. Applications for licenses or extension of licenses to Federal entities.

d. Transfer of significant ownership of assets of the company.

e. Major Federal or State initiatives.
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� Possible include a another section for crossing of allotted lands.


� Kan. Stat. Ann. Sections 66-101 and 66-101(g).


� See, e.g. Kan. Stat. Ann. Section 66-104 (a), et seq. and 79-5a01


� Kansas’ Public Utilities Code establishes a State Corporation Commission, generally referred to as the Public Utilities Commission, to govern public utility providers and services. To distinguish the State Commission from the Tribal entity this Article creates, is called a “Committee”  for the purposes of this document. See generally, Chapter 66 of Kan. Stat. Ann. 


� This body can be called by another name at your discretion.


� If a tribal utility is formed in the future, this code may be amended to exclude the tribal utility from these requirements if needed. 


� These railroad functions are not enumerated, but are generally described in Kan. Stat. Ann. Chapter 66.


� Kan. Stat. Ann. Sec. 66-133 (1-3)


� Kan. Stat. Ann. Sec. 66-106(a)


� Kan. Stat. Ann. Sec. 66-1,186


� Kan. Stat. Ann. Sec. 66-101e


� Kan. Stat. Ann. Sec. 66-106(2)(c).


� Kan. Stat. Ann. Sec. 12-811


� Kan. Stat. Ann. Sec. 13-1221(a)


� Kan. Stat. Ann. Sec. 13-1222


� Kan. Stat. Ann. Sec. 66-115


� Kan. Stat. Ann. Sec. 13-1222


� Kan. Stat. Ann. Sec. 12-2001 (a)


� Kan. Stat. Ann. Sec. 12-2001(b)(3); Chapters 12 and 13 of the Kansas statutes address the ability of large cities to own water works and electric light plants, issue bonds, establish rates, and generally produce and supply water and power within city limits. No other electricity suppliers are allowed to furnish, distribute and sell electricity to customers within the city unless the municipality has first refused to do so and the city subsequently authorizes it. KSA 13-1235. Presumably, KSA 66-1,175 discussing the EXCLUSIVE right of retail electric suppliers to provide service within certified boundaries, is referring to these city-owed water and power works.    


� Kan. Stat. Ann. Sec. 12-2001(b)(3)


� Kan. State. Ann. Sec. 12-2001(b)(5)


� Kan. Stat. Ann. Sec. 66-101c


� Kan. Stat. Ann. Sec. 66-101b


� Kan. Stat. Ann. Sec. 66-128(j)


� Kan. Stat. Ann. Sec. 66-128(i)


� See e.g. Kan. Stat. Ann. Sections 13-1227 and 13-1228.


� Kan. Stat. Ann. Sec. 66-117(d)


� Kan. Stat. Ann. Sec. 12-2001(b)(2)


� “Just and reasonable” rates are referenced throughout the state public utilities code, see, for example, Kan. Stat. Ann. Sec. 66-1,202. 


�  The goal was to make the standard the same so rates would be set based on the non-Reservation customers’ rates for the convenience of utility companies.


� Kan. Stat. Ann. Sec. 66-109


� Id.


� Municipal utilities can fix special rates for water and electricity furnished to the city for such public purposes as street lighting or traffic signals, or to organized institutions of charity. KSA Sections 13-1227 and 13-1228.


� Based on Kan. Stat. Ann. 66-117


� Kan. Stat. Ann. Sec. 66-117(a)


� Kan. Stat. Ann. Sec. 66-117(d)


� Kan. Stat. Ann. Sec. 66-117 (b) and (c)


� Kan. Stat. Ann. 66-117(a)


� Kan. Stat. Ann. 66-117(e)


� Kan. Stat. Ann. Sec. 66-136


� Kan. Stat. Ann. 66-106(c).


� See Kan. Stat. Ann. Sections 66-1,202 and 13-431


� E.g. Kan. Stat. Ann. Sec. 66-138, and see also Sections 66-139, 66-177, 66-1,151


� Kan. Stat. Ann. Sec. 66-1,183





PAGE  
25

_1009367620.unknown

_1009367618.unknown

