DOE Acquisition Guide FY2020 Version 2

FAR ARRANGEMENT OF REGULATIONS.
(a) General. The FAR is divided into subchapters, parts (each of which covers a separate aspect of
acquisition), subparts, sections, and subsections.
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The Guide is intended to serve as a primer on various acquisition issues, and may not present lengthy discussion on every
subject. Users are encouraged to consult other material that is referenced in each section of the Guide for supplemental
information.

NOTE: "Senior Procurement Executive" as used in the Acquisition Guide refers to the Director, Office of Acquisition
Management. DOE, for non-National Nuclear Security Administration (NNSA) activities, and to the Administrator, National
Nuclear Security Administration for NNSA activities. In most cases the Senior Procurement Executive-related authorities of
the Administrator, NNSA have been delegated to the Director, Acquisition Management, NNSA.

The Acquisition Guide will be issued and maintained by the Office of Policy and will be amended to add material or to
revise existing material as necessary. The DOE Acquisition Guide is updated on a quarterly basis -suggestions for additional
topics and revisions to the Guide should be directed to DOE_OAPMPolicy@hqg.doe.gov.
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Chapter Subject Summary

17.5 Interagency Acquisitions . Acquisition Guide Chapter 17.5, Interagency Acquisitions, is being issued. It is
significantly streamlined and more clearly articulates the requirements for
funds-out assisted acquisitions, in which the Department of Energy is
requesting support from other agencies.
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Acquisition Regulations System
Guiding Principles
* Authority is delegated to the maximum practical extent.
* Reviews and approvals are minimized and the layering of review is avoided.

* Participants in the acquisition process work together as a team and are empowered to make
decisions in their areas of responsibility.

[Reference: FAR 1; DEAR 901; DOE O 541.1]

Overview
This section discusses the Civilian Agency Acquisition Council, agency acquisition regulations,
deviations from the FAR and DEAR, ratification of unauthorized commitments, and Contracting

Officers and their representatives.

The Civilian Agency Acquisition Council

The DOE representative to the Civilian Agency Acquisition Council is a staff member of the
Office of Procurement and Assistance Policy, within the Headquarters procurement organization,
and 1s appointed by the Procurement Executive. The Office of Procurement and Assistance
Policy coordinates with all interested Departmental elements regarding proposed FAR revisions
and advocates revisions sought by DOE.

Agency Acquisition Regulations

Acquisition policies and procedures appropriate for regulation are issued in the DEAR by the
Procurement Executive. Rulemakings are developed by, or with the concurrence of, the Office of
Procurement and Assistance Policy and issued by the Procurement Executive.

Other Directives/Information Vehicles

Implementing procedures, instructions, and guides which are necessary to clarify, implement, or

provide supplementary information to the DEAR may be issued by the Procurement Executive
and Heads of Contracting Activities (HCA).


http://professionals.pr.doe.gov/ma5/MA-5Web.nsf/Procurement/DEAR+901?OpenDocument
http://www.directives.doe.gov/

Acquisition Guide Chapter 1.1 March 2004

The Procurement Executive uses the following vehicles to provide additional acquisition
information:

The Acquisition Guide

Acquisition Letters

DOE Orders

Any implementing procedures, instructions, or guides must:

Be consistent with the policies and procedures contained in the FAR and the DEAR.

Not contain material that duplicates, paraphrases, or is inconsistent with the contents of the FAR
or the DEAR.

Deviations from the FAR or the DEAR

(This guidance applies to any deviation from the FAR or the DEAR for any contractual action,
either M&O or non-M&QO.)

What is a deviation to the FAR or the DEAR?

A deviation to the FAR or the DEAR is any change to FAR or DEAR that meets the criteria
spelled out at FAR 1.401 (for DEAR deviations, substitute "DEAR" for "FAR" when reading
FAR 1.401).

The baseline for determining deviations is the FAR or DEAR, for example, the version of a
provision that is prescribed in the FAR or the DEAR at the time the solicitation is issued.

What is not a deviation to the FAR or the DEAR?
The following are not deviations to the FAR or the DEAR.

Local policies and procedures, for example, local clauses, as long as they are not inconsistent
with the FAR or the DEAR.

FAR or DEAR provisions and clauses, or modifications thereto, that are otherwise not prescribed
for the particular solicitation or contract in which the provisions or clauses will be used, as long
as they are not inconsistent with prescribed FAR or DEAR provisions, clauses, or policies.
Provisions and clauses prescribed in the FAR that have been modified in accordance with FAR
52.104.

Provisions and clauses prescribed in the FAR with their alternate(s) in accordance with FAR
52.105.
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What is the Department's policy for FAR and DEAR deviations?

While the Department must treat all its contractors consistently and fairly--creating a bias for
uniformity in solicitations and contracts--it cannot ignore special needs or innovations that bring
greater effectiveness to the acquisition process.

To strengthen the deviation process and provide uniform and consistent application of DOE
policies and procedures, the guidance below constitutes our internal Departmental procedures for
obtaining approval of FAR or DEAR deviation requests.

Previous approval of the same, or a similar, deviation request remains effective only for the
period identified in the approval of the deviation request. Each new request for deviation must be
supported by the facts of the instant acquisition.

Who can authorize FAR and DEAR deviations?
The Procurement Executive.

The general rule is that the Procurement Executive or his or her designee must approve any
request to deviate from the FAR or the DEAR.

The Head of a Contracting Activity.

One exception to the general rule is that the Head of a Contracting Activity may approve a
request to deviate from the DEAR, but only if it is:

* not for a facility management contract, that is, a M&O or M&I contract.

* not a deviation from cost principles or cost accounting standards.

* not a deviation from contract reform clauses (See Attachment A to this Guide chapter).

» within the Head of a Contracting Activity's delegated dollar authority (which is based on the
value of the contract, not the value of the instant acquisition).

« a deviation involving patents, data, and copyrights for which the Field Patent Counsel has
obtained the concurrence of the Department's Patent Counsel (this approval authority applies
without regard to either the Head of Contracting Activity's delegated authority or whether the
deviation is to a facility management contract).

* a deviation from standard financial management clauses for which the Field Chief Financial
Officer has obtained the concurrence of the Department's Chief Financial Officer (this approval
authority applies without regard to either the Head of Contracting Activity's delegated authority
or whether the deviation is to a facility management contract; see Attachment B to this Guide
chapter for the list of standard financial management clauses).

* an administrative deviation; that is, a non-substantive change that does not alter the obligations
or requirements of either the contractor or the Government in any way such as correcting a
typographical error, an improper punctuation mark, an incorrect cross reference, or an outdated
citation; an example would be replacing that part of a DEAR clause that cites an executive order
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that has just been replaced with a new executive order cite (this approval authority applies
without regard to either the Head of Contracting Activity's delegated authority or whether the
deviation is to a facility management contract).

The Director of the Office of Procurement and Assistance Policy.

Both the Director of the Office of Procurement and Assistance Policy, for non-NNSA activities,
and the Director of the Office of Procurement and Assistance Policy, NNSA, for NNSA
activities, may authorize administrative deviations to the DEAR.

How are deviations that the HCA can approve processed?

Follow the substance of this guidance for deviations submitted to the Procurement Executive,
utilizing similar justification and documentation.

Provide to the Office of Procurement and Assistance Policy a copy of each approved deviation
and supporting information.

How are deviations that must be submitted to the Procurement Executive processed?

Submit a complete deviation request package to the Office of Contract Management. Include the
signature of your HCA and the concurrence of your Field Counsel.

Include the concurrence of your Field Chief Financial Officer for deviations from standard
financial management clauses (See Attachment B).

Include the concurrence of your Field Patent Counsel for deviations involving patents, data, or
copyrights.

Submit the package well in advance to allow for an appropriate amount of time for the
Headquarters review. This also will allow sufficient time for you to negotiate an alternative
position with the contractor if your request is not approved.

The time required to obtain approval of deviations depends on such factors as the number of
deviations requested, the complexity of the issues, and specific circumstances (new contract
award, annual fee negotiation, contract change order, etc.). You should submit deviation requests
as soon as possible after identifying a need, but at least 120 days (60 days for a DEAR deviation
request) before the planned execution date of the affected contract or modification. If your
request will require expedited review, contact the Office of Contract Management as soon as
possible so that Office can assist you in obtaining the extra support you need in a timely manner.
Submit supplemental information in writing. (Oral communications are permitted and
encouraged, but the decision to approve or disapprove will rest primarily on the written record.)
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What information is included in the request package?

* An executive summary of the rationale for each requested deviation. (For a deviation with an
extremely brief rationale, you do not need to prepare an executive summary.)

* Identification of all approved deviations included in the package (for example, those
authorized by the Director of the Office of Procurement and Assistance Policy through
Acquisition Letters or other forms of communication).

* Identification of all clauses affected by the deviation request.

* A statement that, other than the identified approved deviations and the identified requested
deviations, there are no other deviations relating to the contractual action (i.e., no local clause
included in the contractual action should meet the criteria at FAR 1.401 for a deviation).

» Period of time each deviation is needed.
* Solicitation, contract, offeror, contractor, etc., affected by the deviation.

» Specific FAR or DEAR policy, procedure, provision, clause, etc. from which each deviation is
desired (include number, title, alternate, etc.).

* For each requested deviation, identification of the specific words to be deleted or added by a
line-in/line-out comparison of the policy, procedure, provision, clause, etc. prescribed by the
FAR or DEAR to the proposed language.

* For each requested deviation, whether the deviation was requested before. If it was, provide
the complete history of the prior request, including past approvals and uses of the deviation.

For each requested deviation, a complete justification for using the proposed policy, procedure,
provision, clause, etc. instead of the standard policy, procedure, provision, clause, etc.; include
an explanation of the problem the deviation would solve, the benefit the Government would gain,
and any cost the Government would incur (if no explanation applies, list "N/A").

What is the role of the Office of Contract Management?

Provides assistance to contracting activities before they initiate the formal deviation approval
process and throughout the deviation approval process.

Assesses the merit of any deviation request and recommends appropriate action to the
Procurement Executive.

Consults with the Office of Procurement and Assistance Policy on issues related to cost
accounting standards, cost principles, and other policy areas.



Acquisition Guide Chapter 1.1 March 2004

Provides technical assistance to the Office of Procurement and Assistance Policy during
consultations with the chairperson of the Civilian Agency Acquisition Council on class
deviations to the FAR.

Obtains the concurrence of the Department's Chief Financial Officer before recommending
approval of a deviation to a financial management policy, procedure, solicitation provision, or

contract clause.

Obtains the concurrence of the Department's Patent Counsel before recommending approval of a
deviation from the FAR or the DEAR involving patents, data, or copyrights.

Obtains the concurrence of the Department's Headquarters Procurement Counsel, as appropriate,
before recommending approval of a significant, substantial deviation.

Provides the Office of Procurement and Assistance Policy a copy of each approved deviation
request.

What is the role of the Office of Procurement and Assistance Policy?

Aids the Office of Contract Management in providing assistance to contracting activities before
they initiate the formal deviation approval process.

Supports the Office of Contract Management throughout the deviation approval process,
providing assistance in determining whether requests for deviations are appropriate.

Issues, on the behalf of the Procurement Executive, administrative deviations to the DEAR
pending appropriate rulemakings.

Consults with the chairperson of the Civilian Agency Acquisition Council on class deviations to
the FAR.

Analyzes all approved deviation requests provided by the Office of Contract Management or
Contracting Activities, collects data, monitors trends, determines when changes to the FAR or

DEAR are appropriate, and initiates actions for FAR and DEAR changes when necessary.

Ratification of Unauthorized Commitments

The following procedures are used for ratification of any unauthorized commitment:

Whenever it is discovered that any person is performing or has performed work as a result of an
unauthorized commitment, the contracting officer advises that person that the work is
unauthorized and performance is at the person's own risk.
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The Government representative who made the unauthorized commitment furnishes the
contracting officer, through the Director of the cognizant Program Office at the contracting
activity, or comparable official, all records and documents concerning the commitment and a
complete, written statement of facts, including, but not limited to, a statement as to why
authorized procurement procedures were not used, why the contractor was selected, a list of
other sources considered, description of work to be performed or products to be furnished,
estimated or agreed upon contract price, citation of available appropriations, a statement as to
whether the contractor has commenced performance, and status of work. To preclude recurrence,
the Director of the Program Office includes in the package recommendations for corrective
action. If the Government representative who made the unauthorized commitment is no longer
available, appropriate program personnel provide this information to the contracting officer,
along with the name of the employee who made the commitment.

The contracting officer evaluates this information, makes a determination with respect to
reasonableness of price and recommends whether payment should be made, and forwards the
documentation to the HCA.

The HCA is responsible for assuring the implementation and monitoring of a corrective action
plan. A copy of each ratification action approved by an HCA, along with supporting
documentation, is provided to the Headquarters Office of Contract Management.

For individual unauthorized commitments involving amounts in excess of $25,000, the HCA
evaluates the supporting information and, if the HCA concurs, forwards the package to the
Procurement Executive.

The Procurement Executive may ratify the unauthorized commitment. When appropriate,
concurrence of the Senior Program Official is obtained. The Procurement Executive monitors the
implementation of the corrective action plan.

If the Procurement Executive does not ratify the action, the file will be returned to the HCA with
an explanation of the decision not to ratify.

If an unauthorized commitment is ratified, the supporting documentation is included as part of
the official contract file. If an unauthorized commitment is not ratified, the documentation is
maintained for audit purposes as a separate file by the cognizant contracting office.
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Selection, Appointment and Termination of Appointment

The DOE system for the selection, appointment, and termination of appointment of contracting
officers is established in DOE O 541.1, Appointment of Contracting Officers and Contracting
Officer Representatives.

Contracting Officer's Representatives

A contracting officer may designate other qualified personnel to be the Contracting Officer's
Representative (COR) for the purpose of performing certain technical functions in administering
a contract. These functions include, but are not limited to, technical monitoring, inspection,
approval of shop drawings, testing, approval of samples, and other functions of a technical
nature.

The COR acts solely as a technical representative of the contracting officer and is not authorized
to perform any function that results in a change in the scope, price, terms or conditions of the
contract.

Under limited conditions, non-Government personnel may be appointed CORs. These
appointments would be made on an as-needed basis and would not allow the performance of
inherently Governmental functions by the COR. The Procurement Executive's approval to
appoint non-Government personnel as a COR must be obtained in advance of the designation.
DOE O 541.1, Appointment of Contracting Olfficers and Contracting Officer Representatives,
establishes the procedures for the appointment of CORs. An individual designated by a
contracting officer to be a COR must have completed a minimum of 24 hours of formal
education in basic Government procurement or contract administration or have at least one year's
experience as a COR at a Federal agency.

All COR designations are to be by name and position title and made in writing by the contracting
officer. The COR designation letter also identifies the responsibilities and limitations of the
designation. A copy of the COR designation is furnished to the contractor and the contract
administration office.

Attachment C is a model COR designation letter for use by contracting officers and may be
tailored as appropriate for local use.

Uniform Contract Format

What is the Uniform Contract Format?

The Uniform Contract Format (UCF) is the standard contract format identified in FAR Part
14.201 for Sealed Bidding and FAR Part 15.204 for Negotiation that is required in the generation
of solicitations and contracts. The UCF organizes contractual material into four separate parts.


http://www.directives.doe.gov/
http://www.directives.doe.gov/
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Part I--The Schedule

A ... Solicitation/contract form.

B.... Supplies or services and prices/costs.

C.... Description/specifications/statement of work.
D.... Packaging and marking.

E.... Inspection and acceptance.

F.... Deliveries or performance.

G.... Contract administration data.

H.... Special contract requirements.

Part II--Contract Clauses

I... Contract clauses.

Part III--List of Documents, Exhibits, and Other Attachments
Jo List of attachments.

Part IV--Representations and Instructions.

K..... Representations, certifications, and other statements of offerors or respondents.
L... Instructions, conditions, and notices to offerors or respondents.
M. Evaluation factors for award.

The FAR exempts several types of contracts from the requirement to use the UCF, including
construction, architect-engineer services, subsistence, letter requests for proposals, and contracts
specifically exempted by the agency head or designee.

Does the Uniform Contract Format apply to the Department's M&O contracts?

Yes. The Department of Energy has not made a determination to specifically exempt its M&O
contracts from the FAR requirement to use the Uniform Contract Format. During its review of
existing M&O contracts, the Office of Procurement and Assistance Policy found that the
majority of DOE's procurement offices were using the UCF. However, several offices were
administering active contracts that have not yet been converted to the UCF. Converting these
remaining contracts to the UCF will conform the Department's contracts to FAR practices and
will facilitate a more consistent approach in the organization and structure of M&O contracts.

What do DOE Procurement Offices need to do?

All M&O contracts must be converted to the Uniform Contract Format. This may be
accomplished at different occasions - such as contract renewal, modification, or re-competition.
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Each DOE field office that still has contracts not following the UCF must identify the most
opportune time to convert them to the UCF.

Attachment A - DEAR Contract Reform Clauses

Integration of Environment, Safety, and Health into Work Planning and Execution.
Preservation of Individual Occupational Radiation Exposure Records.

Displaced Employee Hiring Preference.

Allowable Costs and Fixed-Fee (Management and Operating Contracts).
Allowable Costs and Fixed-Fee (Support Contracts).

Property.

Insurance--Litigation and Claims.

Cost Prohibitions Related to Legal and Other Proceedings.

Preexisting Conditions.

Make-or-Buy Plan.

Workforce Restructuring Under Section 3161 of the National Defense Authorization
Act for Fiscal Year 1993.

Laws, Regulations, and DOE Directives.

Access to and Ownership of Records.

Overtime Management.

Attachment B - Standard Financial Management Clauses

DEAR Clauses:

Accounts, Records, and Inspection.

Obligation of Funds.

Payments and Advances.

Management Controls.

Liability with Respect to Cost Accounting Standards.
Work for Others Funding Authorization.

Financial Management.

Integrated Accounting.

FAR Clauses:

Cost Accounting Standards.
Administration of Cost Accounting Standards.

Attachment C -Model COR Designation Letter

Designation of Contracting Officer's Representative for Contract No. DE-AC-
with

To:
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Pursuant to DOE Order O 541.1, Appointment of Contracting Officers and Contracting Olfficer
Representatives, and in accordance with the Technical Direction clause contained in the subject
contract, you are hereby designated to act as the Contracting Officer's Representative (COR) in
relation to the supplies and/or services to be provided under the subject contract. You must,
therefore, familiarize yourself with the requirements of the contract and your responsibilities
relative to these requirements. Your duties will consist of the following:

A. Monitor Contract Compliance. Ensure that the Contractor complies with all technical
requirements of the work defined in the scope of work, including reports, documentation, data,
work products, milestone schedules, and deliverables. In this connection, you should:

1. Inform the Contracting Officer (CO) in writing of any performance failure by the Contractor.

2. Inform the CO if you foresee that the contract or any task order will not be completed
according to schedule. Your written notice should include your recommendations for resolving
the schedule problem.

3. Ensure that the government meets its contractual obligations to the Contractor. This includes,
but is not limited to, furnishing any government property and services specified in the contract,
and providing timely Government comment on or approval of draft contract deliverables as may
be required by the contract.

4. Inform the CO in writing of any necessary changes to the contract or task orders, as
applicable, giving a full explanation of the proposed changes. A written request must be
processed through the CO to effect any changes in the scope of work, task order, reporting
requirements, or any other part of the contract. If the Contractor proposes a change, you are to
obtain a written statement to that effect and forward that statement along with your
recommendations to the CO. Your request should include the estimated cost of any proposed
increase or decrease in the scope of work and the availability of funds. You should ensure that
changes in the scope of work, including delivery schedule, are issued by written contract
modification by the CO before the Contractor proceeds with the changes.

5. Issue technical direction within the limitations set forth in this designation and in accordance
with the Technical Direction clause of the contract. Such technical direction should be in writing.
A copy of all technical direction sent to the Contractor will be provided to the CO.

6. Assist the Contractor in interpreting the technical requirements of the contract. Immediately
report to the CO in writing all technical issues which cannot be resolved without increasing costs
or changing the contract. Also immediately report in writing any issues that cannot be mutually
agreed to so that the CO can take action to resolve the issues. Such reports must include the facts
pertinent to the issues and the recommended action.

7. Inspect and accept all deliverables within the scope of the contract. Review contract
deliverables for unauthorized work.


http://www.directives.doe.gov/
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8. If the contract contains a task ordering clause, recommend approval of task orders to the CO.

9. Inform the CO, in writing, of the need to exercise the contract option, if any, for additional
time and/or quantities of units acquired.

10. Complete and return the past performance Contractor Performance Report when requested.

11. Ensure that requirements and policies of FAR 37.104, Personal Services Contracts, are
adhered to and that no employer-employee relationship between Government and Contractor
employees is created. [Note: The DOE Acquisition Guide, Part 37, provides guidance on support
service contracting, a copy of which is available from the CO.]

12. Inform the CO of any potential or evidence of organizational conflict of interest (OCI)
problems. [OCI means that because of other activities or relationships with other persons, a
person is unable or potentially unable to render impartial assistance or advice to the Government,
or the person's objectivity in performing the contract work is or might be otherwise impaired, or
a person has an unfair competitive advantage. ]

B. Monitor Administrative and Funds Aspects of Contract.

1. Notify the CO immediately of any indication that the cost to the government for completing
performance under the contract will exceed the amount stated in the contract or task orders, as
applicable.

2. Report any indication that costs are being incurred which are not appropriately chargeable to
the contract.

3. Monitor travel under the contract to assure the necessity, number of travelers, and duration are
appropriate.

4. Review and certify Contractor's periodic vouchers or invoices for payments in relation to the
contract and progress reports to determine whether work accomplished is commensurate to
payment requested. Questionable costs should be reported promptly to the CO for appropriate
resolution.

C. Property Management (as applicable).

1. Review and comment on the Contractor's request for government-furnished facilities, supplies,
materials, and equipment and forward the request to the CO for disposition.

2. Review and comment on the Contractor's request for consent to the purchase of supplies,
materials, and equipment, and forward the request to the CO for disposition.
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3. Review and comment on the Contractor's lease-purchase analysis or make-buy decisions.
4. Review and comment on the Contractor's submitted property management reports.
D. Assist in Close-out of Contract.

1. Forward a written statement to the CO attesting to the Contractor's completion of technical
performance, delivery, and acceptance of all goods and services for which inspection and
acceptance are delegated.

2. In accordance with DOE policies and procedures existing upon close-out, provide any
required close-out information to the CO; and make disposition of all records and documents
pertinent to the administration of the contract which you retained in your capacity as COR during
the period of performance.

As a matter of practice, the COR should prepare a written record of meetings, trips, and
telephone conversations relating to the contract. Each record and all correspondence relating to
the contract should cite the contract number. It is requested that a copy of records or
correspondence that you generate or receive relating to the contract be furnished to the CO and
all other interested parties having a need to know. The utmost care must be given to restrictions
regarding proprietary data, as well as classified and business-sensitive information.

In performing these responsibilities, you are not authorized to redelegate any COR responsibility
to others; or negotiate terms or make any agreements or commitments with the Contractor which
involve a change in the scope, price/cost, terms, or conditions of the contract. Only the CO is
authorized to modify any term or condition of the contract, waive any requirement of the
contract, or approve the payment of vouchers.

Please acknowledge acceptance of the COR designation and return one copy to the CO identified
below.

ACCEPTANCE OF COR DESIGNATION

Contracting Officer Name Date
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Guiding Principle

e The Balanced Scorecard (BSC) program ensures that there is an established and
consistent approach utilized by Departmental procurement and purchasing
organizations in assessing accomplishments, and managing performance of its
Management and Operating contracts.

Balanced Scorecard Performance Assessment
Program

[References: FAR Subpart 17.6, DEAR 970.0370-1, DEAR 970.4401-1, DEAR 970.4402-2]

1. Summary of Latest Changes

This update revises the applicability of the Balanced Scorecard Program to DOE management
and operating (M&O) contracts. Federal procurement offices are encouraged to continue their
use of the BSC, however, The Critical Few Program has replaced the BSC for purposes of
corporate wide performance assessment of DOE Federal procurement offices.

2. Overview

This section provides guidance and instruction to Departmental contracting personnel regarding
the implementation and administration of the Balanced Scorecard procurement performance
assessment programs. This program was established in 1998 (Acquisition Letter 98-10,
December 8, 1998). Initially, it was used by the Department’s federal procurement offices,
subsequently expanded to M&O contracts, and recently revised to include only the and M&O
contractors since, the federal procurement offices have transitioned to the Critical Few Program.

Under the M&O BSC, contractor peer review teams are utilized. This program was established
by a Procurement Evaluation and Re-engineering Team and represents a partnering of Federal
and contractor personnel in evaluating the efficiency and effectiveness of contractor

purchasing systems. This independent peer review program the most acceptable alternative to
the Contractor Purchasing System Reviews for M&O contracts. Contracting Officers, as part of
their overall responsibility for oversight of the performance of M&O contractors, including their
purchasing activities, are to encourage their contractors to implement the Balanced Scorecard
methodology described herein. Use of the Balanced Scorecard is consistent with the contractor’s
responsibility for developing management control systems that meet the requirements of DEAR
970.0370-1.

3. Understanding the BSC
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A complete description of the Balanced Scorecard program can be found in the document
entitled “Balanced Scorecard Performance Measurement and Performance Management
Program.” This document is located at:

http://www.energy.gov/imanagement/downloads/balanced-scorecard-program

Among other business systems, this document explains the business systems assessment program
applicable to purchasing offices. It was developed to assist all Department and contractor
personnel involved with assessing performance of the Department’s M&O contractor purchasing
systems. It describes the implementation procedures, evaluation standards, reporting process,
and other administrative issues.

4. Responsibility of the Heads of Contracting Activities (HCAS)

As part of the DOE review of contractor management control systems described at DEAR
970.0370-1, the Department’s HCAs are responsible for promoting acceptance of the described
assessment methodology by their M&O contractors when the contractor purchasing systems are
covered by DEAR 970.4402-2.

This guidance will be maintained and updated by the Office of Field Assistance and Oversight
Division, MA-621.


http://www.energy.gov/management/downloads/balanced-scorecard-program
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Head of Contracting Activity (HCA) Authority, Functions, and Responsibilities
Guiding Principles

* HCA authority creates a fiduciary responsibility on the designee.

* The HCA, as the senior contracting official has ultimate responsibility for ensuring that
contract management systems, awards, and administration of contracts and financial assistance
are in accordance with laws, regulations, and DOE policies.

* HCA'’s, in re-delegating authorities, must ensure that individuals are qualified to act on the

HCA’s behalf.

[Reference: FAR 1.601]
Overview

This chapter provides a summary of HCA authorities based on statute, FAR, DEAR, and DOE
Orders. It serves as a general guide to the authorities that may be conferred via a formal
delegation of HCA authority from the Department of Energy Senior Procurement Executive.
This formal delegation prescribes the specific source and scope of the HCA’s authority with
respect to that individual’s contracting actions. HCA delegations are unique and specific to the
individual program or field activity, based on mission, workload, performance and other factors
considered by the DOE Senior Procurement Executive.

Objective

The attached tables provide a digest of the responsibilities that accompany the
delegation/designation and provide an understanding of the roles, responsibilities, and authorities
of the HCA within the overall acquisition framework.

Guidance

Authority delegated to an HCA may be either non-delegable or delegable. Non-delegable
authority is one that cannot be re-delegated by the HCA to someone else, e.g., authorities which
are deemed of such importance or sensitivity that the personal attention, expertise, or
involvement of the HCA is considered necessary. A list of non-delegable authority and
references are provided in Table-1.

A delegable authority is one that may be conferred or re-delegated to another individual. When
such authority is re-delegated, it does not imply that the delegated authority is relinquished by
the HCA. Although certain authorities may be re-delegated, the HCA retains full responsibility
and accountability for ensuring compliance with applicable law, regulation, policy and
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procedures. Before re-delegating any authorities, the HCA must understand the extent to which
such re-delegation is permissible. These limitations and conditions are prescribed in the HCA’s
specific delegation/designation letter. (A list of potentially delegable HCA authorities and
references are summarized or listed in Table-2.)

Although certain statutes, the FAR, DEAR, and DOE Orders provide for the delegation of
certain procurement authorities and functions to the HCA, some have been retained by the Senior
Procurement Executive. These authorities are listed under Table-3.

References to authorities pertaining to sales contacts may be delegated to an HCA are listed in
Table-4.
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Table I. Non-Delegable HCA Functions and Responsibilities

A non-delegable authority is one that cannot be transferred by the HCA to another. Typically, the types of authority that cannot be delegated are those which are deemed of such importance or
sensitivity that the personal attention, expertise, or involvement of the HCA are considered necessary.

1. Ratify unauthorized commitments in accordance with FAR 1.602-3(b)(2). Note: DEAR 901.602-3(b)(3) limits the HCA ratification authority

Ratification of Unauthorized only to individual unauthorized commitments of $25,000 or less and states that HCA ratification authority is nondelegable.

Commitments

2. As stipulated in DEAR 901.601(a), the HCA is responsible for making formal contracting officer appointments within their respective

Appointment of Contracting Officers . ..
contracting activity.

3. Approve the waiver of any general rule or procedure of FAR Subpart 9.5, Organizational and Consultant Conflicts of Interest, if in the
Government’s best interest in accordance with FAR 9.503 as authorized by DEAR 909.503. Note: This authority may not be delegated below the
level of HCA in accordance with FAR 9.503.

4. FAR Subpart 3.7—Voiding and Rescinding Contract, states that the Government has authority to void and rescind contracts involving criminal
or ethical violations related to the acquisition process, specifically, where (1) A final conviction for bribery, conflict of interest, disclosure or
receipt of contractor bid or proposal information or source selection information in exchange for a thing of value or to give anyone a

competitive advantage in the award of a Federal agency procurement; or (2) the Agency head or designee determined that contractor bid or
Improper Business Practices and proposal information or source selection information has been disclosed or received in exchange for a thing of value, or for the purpose of
Conflicts of Interest obtaining or giving anyone a competitive advantage in the award of a Federal Agency procurement (18 U.S.C. 218 and 41 U.S.C 423)

5. FAR clause 52.203-8, subparagraph (a)(2)(ii) stipulates that the Government may rescind a contract with respect to which the HCA has
determined, based on a preponderance of the evidence, that a Contractor or someone acting for a Contractor has engaged in conduct constituting an
offense punishable under Section 27(e)(1) of the Office of Federal Procurement Policy Act (41 U.S.C. 423). See FAR 3.704, however, which
provides that the HCA may consider voiding or rescinding a contract if the Agency Head or designee determines, based upon the preponderance of
the evidence, that a Contractor or someone acting for a Contractor has violated Section 27(e) of the Act.

6. FAR 16.601(d)(1)(ii) requires that prior to executing a T&M or Labor Hour contract a determination and finding must be made that no other
Contract Type contract type is appropriate. Approval of the HCA is required when the base plus option periods exceeds three years.

7. Approve a determination to cancel an IFB and reject all bids before award but after opening in accordance with FAR 14.404-1(c) and optionally
Cancellation of Invitation For Bids (IFBs) |to approve the completion of the acquisition through negotiation in accordance with FAR 14.404-1(e). These authorities are delegated without
power of further delegation by DEAR 914.404-1.
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8. Approve a determination in cases of mistakes in bids alleged after opening of bids and before award and make all administrative determinations
Mistake In Bids regarding withdrawal of bids in accordance with FAR 14.407-3 as authorized without power of further delegation by DEAR 914.407-3.

Waiver of Cost or Pricing Data 9. Waive the requirement for submission of cost or pricing data without power of further delegation in accordance with FAR 15.403-1(c)(4).

10. Approve a determination that it is not practicable to include the solicitation provision FAR 52.223-13, “Certification of Toxic Chemical
Toxic Chemical Reporting Reporting,” in a solicitation or class of solicitations without power of further delegation in accordance with FAR 23.905(b).

11. Provide corrective relief in response to a protest for a procurement with a total value within the HCA’s delegated authority, without power of
further delegation in accordance with DEAR 933.102(b).

12. For agency level protest, if FAR 33.103(f) requires that award bewithheld or performance be suspended or the awarded contract be terminated
pending resolution of an agency protest, authority to award and/or continue performance of the protested contract may be requested by the Head of
the Contracting Activity (HCA), concurred in by counsel, and approved by the Procurement Executive.

13. In accordance with DEAR 933.103(i), the HCA shall decide agency level protests filed with the contracting officer before or after award shall
be decided by the Head of the Contracting Activity except for the following, which shall be decided by the Procurement Executive: (i) the protester
requests that the protest be decided by the Procurement Executive, (ii) the HCA is the contracting officer of record at the time the protest is filed,
having signed either the solicitation where the award has not been made, or the contract, where the award or nomination of the apparent successful
offeror has been made, (iii) the HCA concludes that one or more of the issues raised in the protest have the potential for significant impact on DOE
Protest acquisition policy.

12. As set forth in DEAR 933.103(k), agency level protests shall be decided within 35 days of receipt of the protest with DOE unless a longer
period of time is determined to be needed.

14. Authorize award of a contract after receiving notice from the GAO of a protest being filed directly with the GAO without power of further
delegation in accordance with FAR 33.104(b). Prior to issuing such authorization, the HCA shall obtain concurrence from the DOE counsel
handling the protest, obtain endorsement from the Senior Program Official, and the approval of the Procurement Executive in accordance with
DEAR 933.104(b).

15. Authorize continuation of contract performance after receiving notice of a GAO protest received after contract award without the power of
further delegation in accordance with FAR 33.104(c). Prior to issuing such authorization, the HCA shall obtain concurrence from the DOE counsel
handling the protest, obtain endorsement from the Senior Program Official, and the approval of the Procurement Executive in accordance with
DEAR 933.104(c).

Labor Standards for M&O Contracts 16. Approve a determination that operational or maintenance contracts or work items are “non-covered” by the Davis-Bacon Act as authorized
Involving construction without power of further delegation by DEAR 970.2204-1-1(a)(2).
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A delegable authority is an authority that is able to transfer from one individual. The term does not imply a giving up of authority but, rather, the conferring of authority to another individual to
do things that otherwise must be done by the HCA. When a delegation occurs, it does not free the HCA from his or her duty to see to it that performance is properly complied with.

Identified below are functions that the HCA has the authority to delegate, but the level to which it is re-delegated may be limited as is the nature of the re-delegation.

1. Authorize an individual disqualified from participation on a procurement, due to discussions with an offeror regarding possible employment, to
resume participation in the procurement or determine a period of disqualification for that individual in accordance with FAR 3.104-5(c)(2).

2. Investigate and resolve possible violations of procurement integrity rules in accordance with FAR 3.104-7. The HCA may delegate this authority
only in accordance with FAR 3.104-7(g).

3. Evaluate reports of suspected violations of the “Gratuities” clause, FAR 52.203-3, and report positive findings to the Procurement Executive for
disposition in accordance with DEAR 903.203(a).

4. Where there has been a final conviction for procurement integrity offenses punishable under Subsection 27(e) of the Office of Federal Procurement
Policy Act, or if the Agency head or designee has determined that such an offense has occurred, the HCA shall consider declaring void or rescinding a
Improper Business Practices and|contract, recover the amounts expended under the contract, and recommend the initiation of suspension or debarment proceedings as authorized by, and
Conflicts of Interest in accordance with the requirements of, FAR 3.704(c). Note that DEAR 949.101 also requires the HCA to notify the Procurement Executive prior to
taking any action to terminate contracts for the operation of Government-owned facilities, any prime contract or subcontract in excess of $10 million,
and any contract termination which is likely to provoke unusual interest.

5. Concur with a Contracting Officer’s (CO) determination to reduce fee or amounts payable to a contractor based on a violation by the contractor or
any of its employees of a rule, regulation, or order relating to the safeguarding or security of Restricted Data or other classified information, or concur
with a CO’s determination that no fee reduction is warranted for a particular performance failure(s) that would otherwise warrant a reduction, in
accordance with DEAR 904.401(c)(3) and 923.7002(a)(3).

6. Approve CO conflict of interest plans in accordance with FAR 9.504(c).

7. Approve resolution of conflict or potential conflict of interest issues in accordance with FAR 9.506(d)(3).

8. Authorize the use of paid advertisements in newspapers and trade journals in accordance with DEAR 905.502(a).

9. Approve class justifications for other than full and open competition that are within the HCA’s level of delegated authority for certain types of
contracts listed at DEAR 906.304.

Competition 10. Appoint a contracting activity competition advocate in accordance with DEAR 906.501.
11. Appoint a Contracting Activity Ombudsman for task and delivery order contracts in accordance with FAR 16.505(b)(5) as authorized by DEAR

16.505(b)(5). The FAR requires that the person be a senior agency official who is independent of the CO and the DEAR requires that the person
appointed be a senior manager.
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12. Approve the direct purchase of “special purpose vehicles” for use by DOE and its authorized contractors in accordance with DEAR 908.7101-3.

13. Arrange to sell, as exchange sales, used motor vehicles being replaced and to apply the proceeds to the purchase of similar new vehicles in
accordance with DEAR 908.7101-4(b).

Special Items 14. Authorize the purchase of used vehicles based on “special circumstances” in accordance with DEAR 908.7101-5.

15. Authorize the replacement of materials handling equipment earlier than the date specified in FPMR 41 CFR 101-25.405 and DOE-PMR 41 CFP
109-25.4 in accordance with DEAR 908.7112.

16. Authorize contractors to obtain electronic data processing tape from sources other than those specified in FPMR 41 CFR 101-26.508-1 in
accordance with DEAR 908.7116(b).

>

17. Waive the requirement for inclusion of clause 52.214-27, “Price Reduction for Defective Cost or Pricing Data — Modifications — Sealed Bidding,’
in a contract with a foreign government or agency in accordance with FAR 14.201-7(b)(2).

18. Waive the requirement for inclusion of clause 52.214-28, “Subcontractor Cost or Pricing Data — Modifications — Sealed Bidding,” in a contract
with a foreign government or agency in accordance with FAR 14.201-7(c)(2).

19. Approve a determination that it is in the best interest of the Government to make award to an offeror that did not comply with the requirement to
Cost and Price submit cost or pricing data or information other than cost or pricing data in accordance with FAR 15.403-3(a)(4).

20. Approve a determination that the weighted guidelines method for computing fee is unsuitable and therefore not required for a procurement given
“unusual pricing situations” in accordance with DEAR 915.404-4-70-4(c).
21. Approve a CO’s unilateral determination of reasonable price and fee in the definitization of a letter contract in accordance with FAR 16.603-2(c).

Precontract Costs 22. Approve a finding authorizing precontract costs for a period greater than 15 days in accordance with DEAR 931.205-32(b)(1).

23. Approve the use of two-step sealed bidding in accordance with DEAR 914.502(c).

24. Approve the use of a clause providing price adjustments based on cost indexes of labor or materials in accordance with FAR 16.203-4(d)(2) as
authorized by DEAR 916.203-4(d)(2).
Contract Type 25. Authorize the use of a fixed-ceiling-price contract with retroactive price redetermination in accordance with FAR 16.206-3(d).

26. Authorize the use of a letter contract in accordance with FAR 16.603-3.

27. Authorize the use of a multi-year contract in accordance with FAR 17.105-1(a).
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28. Appoint a small business specialist for the contracting activity in accordance with DEAR 919.201(c).

29. Issue a decision in response to an appeal of a CO’s rejection of a Small Business Administration recommendation to set aside a procurement for
small businesses in accordance with FAR 19.505(b).

30. Approve a determination to continue a procurement action following receipt of an appeal of a CO’s rejection of a Small Business Administration
recommendation to set aside a procurement for HUBZone small businesses in accordance FAR 19.1305(e).

Socio-Economic Issues 31. Issue a decision in response to an appeal of a CO’s rejection of a Small Business Administration recommendation to set aside a procurement for
HUBZone small businesses in accordance with FAR 19.1305(e).

32. Approve a determination to continue a procurement action following receipt of an appeal of a CO’s rejection of a Small Business Administration
recommendation to set aside a procurement for Service-Disabled Veteran-Owned small businesses in accordance FAR 19.1405(d).

33. Issue a decision in response to an appeal of a CO’s rejection of a Small Business Administration recommendation to set aside a procurement for
Service-Disabled Veteran-Owned small businesses in accordance with FAR 19.1405(d).

34. Designate programs or requirements for which it is necessary that contractors be required to notify the Government of actual or potential labor
disputes that are delaying or threaten to delay timely contract performance in accordance with FAR 22.101-1(e).

35. Approve the award of a contract that will be subject to the Walsh-Healey Public Contract Act in accordance with DEAR 922.608-4(a).

Labor
36. Approve the award of a contract in the absence of a pre-award clearance from the Department of Labor’s Office of Federal Contract Compliance

Programs (OFCCP) when OFCCP has notified DOE that a pre-award evaluation cannot be completed by the required date, as authorized by, and
accordance with the requirements of FAR 22.805(a)(8).

37. Approve straight time wage rates and overtime rates for laborers and mechanics engaged in work under cost-reimbursement construction contracts
performed within the United States in accordance with FAR clause 52.222-16.

38. Approve a determination that the Buy American Act is not applicable because an article, material, or supply is not mined, produced, or
manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality in accordance with FAR
25.103(b)(2). Note: DEAR 925.102 authorizes CO’s to make this determination for procurements valued at $1 million and less.

Buy American Act — - - - - - — -
39. Approve a determination that the Buy American Act is not applicable because a particular construction material is not mined, produced, or

manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality in accordance with FAR
25.202(a)(2). Note: DEAR 925.202 authorizes CO’s to make this determination for materials valued at $100K and less.




Acquisition Guide Chapter 1.2 September 2009

Table II. Delegable HCA Functions and Responsibilities

40. Approve the use of bonds in connection with acquiring supplies and services other than those types of bonds recognized under FAR 28.1, in
accordance with FAR 28.105.

41. Approve the substitution of a new surety bond covering all or part of the obligations on a bond previously approved in accordance with FAR 28.106
2.

Bonds and Insurance

42. Approve a determination authorizing the use of advance payments in accordance with FAR 32.202-1 as authorized by, and in accordance with the
further requirements of, DEAR 32.402(e)(1).

43. Authorize the use of progress payments based on a percentage or stage of completion in accordance with FAR 32.102(e)(2) as authorized by, and in
accordance with the further requirements of, DEAR 932.102(e)(2).

Contract Financing 44. Requests for "unusual progress payments" pursuant to FAR 32.501-2, which are considered favorable, shall be forwarded by the HCA, in
accordance with DEAR 932.501-2(a)(3), with supporting information, to the Procurement Executive, who, after coordination with the Chief Financial
Officer, Headquarters, will approve or deny the request.

45. Approve the use of “unusual” contract financing for commercial item purchases in accordance with FAR 32.202-1(d).

46. Approve performance of cost-plus-fixed-fee, price-incentive, or other contracts with cost variation or cost adjustment features concurrently at the
same construction work site with fixed-price, lump sum, or unit price contracts in accordance with FAR 36.208.

47. Waive the requirement to issue presolicitation notices on construction requirements expected to equal or exceed $100,000 that will be awarded
using sealed bidding procedures in accordance with FAR 36.213-2(a).

48. Establish criteria to be considered by the CO when deciding to use two-phase design-build selection procedures, in accordance with FAR
Construction and A&E 36.301(b)(3)(vi).
49. Provide general direction to the evaluation board when acquiring architect-engineering services in accordance with FAR 36.602-3.

50. Establish procedures which ensure that fully qualified personnel prepare and review performance reports when acquiring architect-engineering
services in accordance with FAR 36.604(a)(5).

51. Approve a determination applicable to a fixed-price architect-engineer contract that cost limitations are secondary to performance considerations
and additional funding can be expected in accordance with FAR 36.609-1(c)(1).

52. Approve an exception allowing the use of cost-reimbursement contracts, or subcontracts, for the fabrication of end items using special nuclear
material in accordance with DEAR 945.303-1(b).

53. Approve an exception allowing the use of cost-reimbursement contracts, or subcontracts, for the conversion or scrap recovery of special nuclear
Property (Including Nuclear material in accordance with DEAR 945.303-1(c).

Material) 54. Approve a determination that it is necessary to install Government production and research property on land not owned by the Government in such
a way as to be nonseverable in accordance with FAR 45.309(a).

55. Determine the type of plant equipment and dollar threshold for non-Government use of DOE plant equipment and authorize non-Government use
exceeding 25% of operational use in accordance with DEAR 945.407.
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o . 56. Approve the use of solicitations for information or planning purposes in accordance with DEAR 915.201(e).
Acquisition Planning & Source - - - — - - - -
Selection 57. Concur with a Source Selection Official’s decision to employ non-Federal evaluators or advisors, including employees of DOE M&O contractors in
Source Evaluation Boards, in accordance with DEAR 915.207-70(f)(3).
Data Rights 58. Concur with a CO determination that contractor restrictive markings of data under a contract are not authorized in accordance with FAR 27.404(h).
59. Review a CO final decision to demand reimbursement of Government costs in a case where a post-award protest is sustained as the direct result of
Protests an awardee’s intentional or negligent misstatement, misrepresentation, or miscertification in accordance with FAR 33.102(b)(3)(ii).
60. Approve a determination that a written contract cannot be obtained and that issuance of a purchase order is not feasible for ordering utility services
Utilities in accordance with FAR 41.202(c)(2).
61. Approve a determination that use of a GSA area-wide utility contract is not advantageous to the Government in accordance with FAR
41.204(c)(1)(i).
62. Approve the delegation of authority to a contract administration office authorizing it to issue orders under provisioning procedures in existing
Contract Administration contracts and under basic ordering agreements for items and services identified in the schedule in accordance with FAR 42.202(c)(2).
63. Approve a determination for the Government not to share collateral savings derived from a value engineering change proposal given that the cost of|
Value Engineering calculating and tracking the collateral savings will exceed the benefits to be derived in accordance with FAR 48.104-3(a).
L 64. Establish settlement review boards for contract terminations as authorized by, and in accordance with the requirements of, DEAR 949.111.
Contract Termination
65. Authorize contractors performing under cost-reimbursement contracts and subcontractors performing under cost-reimbursement subcontracts,
Contractor Use of Government . . . . . .
s where all higher tier contracts and subcontracts are cost-type, to use Government supply sources in accordance with the requirements and procedures in
ources FAR Part 51, as authorized by DEAR 951.102.
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66. Authorize a Management and Operating (M&O) contract employee to assume a position requiring DOE access authorization prior to the access
authorization being granted in accordance with DEAR 970.2201-1-2(a)(1)(ii).

67. Prescribe classes of work to which applicability or non-applicability of the Davis-Bacon Act are clear for which the HCA will require no further
DOE determination on coverage in advance of the work, as authorized by, and in accordance with the requirements of, DEAR 970.2204-1-1(b)(3).

68. Determine the period of time which an M&O contract employee must have been separated from work under a DOE contract prior to being eligible
to assist in the preparation of a proposal or bid for services which are similar or related to those being performed under the DOE contract, which are to
be performed by the contractor or its parent or affiliate organization for commercial customers in accordance with DEAR 970.2704-1(b).

69. Authorize the direct acquisition and furnishing to M&O contractors of Government furnished property, equipment, material, or services in
accordance with DEAR 970.2903-1(b).

70. Authorize a CO to consider an M&O contractor’s request for additional compensation, requesting fee in addition to its normal fee (in the case of a
contractor managing and operating a laboratory) or compensation based on actual cost, in accordance with DEAR 970.3102-3-70(a)(3).

71. Authorize advance payments without interest and approve the findings, determinations and contract terms and conditions concerning advance
payments in accordance with DEAR 970.3204-1(a).

72. Approve a deviation from the requirements of DEAR 970.3204-1(c) pertaining to the Government’s contract with an M&O contractor and the
financial institution where advance payments will be deposited, in accordance with DEAR 970.3204-1(d).

73. Approve deviations from the standard financial management clauses specified in paragraphs (a) and (b) of DEAR 970.3270 in accordance with
DEAR 970.3270(c).

74. Waive the requirement for an M&O contractor to certify that its submission for settlement of costs contains only allowable costs in accordance with
DEAR 970.4207-03-02(e).

75. Establish thresholds within the HCA’s delegated authority, by subcontract type and dollar level, for the review and approval of proposed
subcontracting actions by M&O contractors in accordance with DEAR 970.4401-2(a).

76. Pursuant to DEAR 970.4401-2(a), the Heads of the Contracting Activities shall take such action as may be required to insure compliance with the
procedure for purchasing from contractor-affiliated sources or the purchase of specific items, or classes of items, which by the terms of the contract may
require DOE approval

M&O Contracts

77. Pursuant to DEAR 970.4401-2(h), the Heads of the Contracting Activities shall assure that the contracting activity establishes and maintains files
of the documents associated with the review and approval of subcontract actions subject to DOE review and approval. Those files shall include, among
other necessary documentation, an appraisal of the proposed action by the contracting activity and a copy of the approving or disapproving document
forwarded to the management and operating contractor, including a listing of any deficiencies, a listing of any required corrective actions, any
suggestions, or other relevant comments.

78. Establish the value threshold for Government review of M&O contractor purchases from contractor-affiliate sources in accordance with DEAR
970.4401-3(a)(2).

79. Approve M&O contractor determinations that the Buy American Act does not apply because of “nonavailability” for items in excess of $100,000 in
accordance with DEAR clause 970.5244-1, “Contractor Purchasing System.”

80. Authorize M&O contractors with approved purchasing systems to make determinations that the Buy American Act is not applicable because of
“nonavailability” for items valued at $100,000 or less in accordance with DEAR clause 970.5244-1, “Contractor Purchasing System.”




Chapter 1.2 September 2009

Acquisition Guide

Table III. Authorities Not Delegated to DOE HCAs.

While the FAR allows the delegation of the functions identified below, DOE has established that the authority will not be delegated to the HCAs.

1. A Government official no lower than the HCA may authorize an exception to the prohibition from awarding contracts to Government employees or to firms owned by Government
employees in accordance with FAR 3.602. Note: DEAR 903.603 designates the Procurement Executive as the deciding official for this issue

2. FAR 32.501-2 authorizes the HCA to approve the provision of “unusual” progress payments, however, DEAR 932.501-2 reserves this approval for the Procurement Executive.

Table IV. HCA Authority With Respect To Sales

The following are synopses of specific authorities granted to an HCA pertaining to sales. The list does not address specific responsibilities.

1. Work for Others: DOE Order 481.1B authorizes the Heads of DOE and NNSA Field Elements to: “Assess and where appropriate approve delegations of authority to the contractor for
executing bilateral sales contracts with non-Federal entities that are consistent with DOE-approved standard terms and conditions and satisfy the requirements of DOE M 481.1-1A and DOE

0 481.1B.”
2. Disposal of Property: DOE Order 580.1, entitled, “Department of Energy Personal Property Management Program,” requires DOE organizations to establish surplus personal property
operations when heads of field organizations determine sales operations are in the best interest of the Government.
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Assigning Identifying Numbers Outside of the Strategic
Integrated Procurement Enterprise System (STRIPES)

Guiding Principles:

e Support Department of Energy (DOE) Continuity of Operations by
ensuring standard operating procedures are in place should actions
need to take place outside of STRIPES.

e Do not duplicate Procurement Instrument Identifier (PIID) when
issuing instrument numbers outside of STRIPES while providing
PIID consistency in line with Federal Acquisition Regulation (FAR)
Subpart 4.16 when appropriate.

References: [Acquisition Letter (AL) 2018-01, FAR Subpart 4.16, FAR Subpart 4.6]

1.0 Summary of Latest Changes

This update: (1) changes the chapter number from 4.6 to 4.1601 to align with the FAR, and (2)
substantially changes the chapter to provide guidance for numbering business instruments
processed outside of STRIPES should the system be inoperable.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in the
references above and should be considered in the context of those references. It provides
guidance on the DOE's procedures for assigning identifying numbers to all new requisitions,
solicitations and business instruments processed outside of STRIPES. This chapter does not
apply to instrument numbers issued and business instruments awarded prior to the deployment of
STRIPES and/or prior to the implementation of the FAR Subpart 4.16 at the DOE. In addition, it
does not apply to classified contracts and actions listed at FAR part 4.606(c), Reporting Data, as
well as actions that do not obligated funds, e.g., sales contracts, payment-in-lieu of taxes,
International Voluntary Contributions, etc.

2.1 Definitions
“Business instrument” means a legal document resulting from a requisition or solicitation that

defines an agreement between the DOE and a company, individual, another Government agency,
or public or private institution. Business instruments include DOE Contracts/Awards, Federal


https://www.energy.gov/sites/prod/files/2017/10/f37/AL%202018-01_FAL%202018-01%20STRIPES%20Mandatory%20Use%20Policy%20%28002%29.pdf
https://www.acquisition.gov/far/html/Subpart%204_16.html
https://www.acquisition.gov/far/html/Subpart%204_6.html

Supply Schedule (FSS) Orders, Purchase Card Transactions, Interagency Agreements (IA) and
Financial Assistance Agreements.

“DOE” means the U.S. Department of Energy, including the National Nuclear Security
Administration (NNSA).

“Instrument number” means a number associated with a requisition, solicitation or business
instrument. The instrument number remains unchanged throughout the procurement process,
even if the instrument fails to be finalized/executed. The number may not be reused

“PIID” means Procurement Instrument Identifier as described in FAR Subpart 4.16.

“Requisition” means a document used to request, approve and commit funding, leading to a new
contract/award or a modification of an existing contract/award. The requisition document is also
used for financial assistance actions and other business instruments.

“Solicitation” or “Funding Opportunity Announcement” means a method used by the DOE to
request applications, proposals, or quotations and invite bids.

2.2 Background. Acquisition Letter (AL) 2018-01, issued on October 3, 2017, made
the use of STRIPES mandatory for the awarding and administering of all acquisition and
financial assistance actions by the Department’s procurement offices.

When an exception to the use of STRIPES is required due to the activation of the Continuity of
Operations plan (COOP), the following procedures shall be used for assigning identifying
numbers to new requisitions, solicitations and business instruments processed outside of
STRIPES until such time when STRIPES is available and the actions can be re-entered into the
agency acquisition system.

2.3  Numbering Format. The numbering format of requisitions, solicitations and
business instruments processed outside of STRIPES has been designed to prevent the duplication
of numbers issued by STRIPES during the standard business process while maintaining the format
as indicated by FAR Subpart 4.16 and/or current STRIPES format (Requisitions). The numbering
formats identified below require the use of a higher sequential starting numbering range (900,000
to 999,999 or variation depending on instrument type). The higher number sequence will readily
identify actions created outside of the system, ease reconciliation reporting and allow for a smooth
transition of manually entering all data performed outside of the system into STRIPES once the
application is made available. Requisition Numbers are outside the scope of FAR Subpart 4.16 but
are included in the chapter due their involvement in STRIPES and the acquisition process.

Instrument numbers are created and formatted as follows:



2.3.1 Requisition Numbering

2.3.1.1 Requisition Numbering — STRIPES

10 alphanumeric characters

Positions 1-2: Fiscal Year

Positions 3-4: Program Code (Please see Attachment 1 for Program Codes (Requesting
Office))

Positions 5: “9” to indicate work performed outside of STRIPES

Positions 6-10: Number sequentially assigned by instrument type and tracked by the

acquisition office to ensure no duplication.

Example STRIPES Requisition Example STRIPES Requisition Completed
Outside of STRIPES
18MA 123456 18MA900001

2.3.1.2 Requisition Amendment Numbering — STRIPES
Add 3 alphanumeric characters to the original 10 alphanumeric character string

Positions 1: “9” to indicate work performed outside of STRIPES
Positions 2-3: Number sequentially assigned based on specific base award and tracked
by the contracting office to ensure no duplication.

Example STRIPES Example STRIPES Example Requisition

Requisition with Requisition Amendment Outside of STRIPES and

Amendment Outside of STRIPES Amendment Outside of
STRIPES

18MA123456 001 18MA123456 901 18MA900001 901

2.3.1.3 Requisition Numbering — Financial Information Management
System (FIMS)

Western Area Power Administration (WAPA) uses a system called Maximo to start their
requisitions. Those requisitions are then imported into the WAPA financial system called FIMS
(Oracle Application) to be approved and then the approved requisitions are sent to STRIPES via
an electronic file. No change to their number would be required. Should STRIPES be
unavailable, the Requisitions will be made available to the Contracting Office(s) via email. Once
STRIPES is available, the requisitions would be sent to STRIPES through the normal process
and linked to awards that had been made or are in-process.



2.3.1.4 Requisition Numbering — Portfolio Analysis and Management
System (PAMS)

PAMS is used by the Office of Science in the award of Financial Assistance Agreements. “In-
progress” status Requisitions are generated in PAMS and sent to STRIPES via an electronic file.
Should STRIPES be unavailable, the Requisitions will be made available to the Contracting
Office(s) via email. Requisitions would then be completed outside of STRIPES and once
STRIPES is made available, be re-entered into STRIPES manually with a “Released” status and
then linked to the awards created or in process.

10 alphanumeric characters

Positions 1-2: Fiscal Year

Positions 3-4: Program Code “SC”

Positions 5: “5” to indicate initial work performed via “PAMS” outside of STRIPES
Positions 6: “9” to indicate work performed outside of STRIPES.

Positions 7-10: Number sequentially assigned by instrument type and tracked by the

acquisition office to ensure no duplication.

Example PAMS submitted Requisition to Example PAMS Requisition completed
STRIPES Outside of STRIPES

18SC500000 18SC590001

2.3.1.5 Requisition Amendment Numbering - PAMS
Add 3 alphanumeric characters to the original 10 alphanumeric character string

Positions 1: “9” to indicate work performed outside of STRIPES
Positions 2-3: Number sequentially assigned based on specific base award and tracked
by the contracting office to ensure no duplication.

Example PAMS submitted Example PAMS Example PAMS Requisition

Requisition to STRIPES Requisition submitted to | completed Outside of
STRIPES and STRIPES and Amendment
Amendment completed completed Outside of
Outside of STRIPES STRIPES

18SC500000 001 18SC500000 901 18SC590001 901

2.3.2 Financial Assistance Business Instrument Numbering

Financial Assistance Instrument numbers are outside the scope of FAR Subpart 4.16.



2.3.2.1 Funding Opportunity Announcement (FOA) Numbering
Funding Opportunity Announcement numbers contain the issuing Agency, the document type, the
Program Office initiating the request, “9” to indicate work performed outside of STRIPES and a

sequential number.

14 alphanumeric characters

Positions 1-2: DE — Represents the Department of Energy

Position 3: e

Positions 4-6: FOA — Identifies the document as a Funding Opportunity Announcement
Position 7: e

Position 8: “9” to indicate work performed outside of STRIPES

Positions 9-14: Number sequentially assigned and tracked by the contracting office to

ensure no duplication

Example STRIPES FOA Example FOA Outside of STRIPES
DE-FOA-1234567 DE-FOA-9000001

2.3.2.2 Funding Opportunity Announcement Modification Numbering

Add 6 alphanumeric characters to the original 14 alphanumeric character string

Positions 1: “9” to indicate work performed outside of STRIPES
Positions 2-6: Number sequentially assigned based on Funding Opportunity
Announcement and tracked by the contracting office to ensure no
duplication.
Example STRIPES FOA Modification Example FOA Modification outside of
against existing STRIPES FOA STRIPES against existing STRIPES
FOA
DE-FOA-1234567 123456 DE-FOA-1234567 900001

2.3.2.3 Grant Numbering
12 alphanumeric characters
Positions 1-2: DE — Represents the Department of Energy

Position 3: e
Positions 4-5: Program Code (Please see Attachment 2 (Requesting Office))



Position 6: “9” to indicate work performed outside of STRIPES
Positions 7-12: Number sequentially assigned and tracked by the contracting office to
ensure no duplication

Example STRIPES Grant Example Grant Outside of STRIPES
DE-MA1234567 DE-MA9000001

2.3.2.4 Grant Modification Numbering
Add 4 alphanumeric characters to the original 12 alphanumeric character string
Positions 1: “9” to indicate work performed outside of STRIPES.

Positions 2-4: Number sequentially assigned based on specific base award and tracked
by the contracting office to ensure no duplication.

Example STRIPES Grant Example Grant Mod Example Grant Mod Outside

Mod against existing Outside of STRIPES of STRIPES against Grant

STRIPES Grant against existing Outside of STRIPES
STRIPES Grant

DE-MA1234567 1234 DE-MA1234567 9001 DE-MA9000001 9001

2.3.3 Acquisition Business Instruments impacted by the Unique Procurement
Instrument Identifier (UPIID) numbers

FAR Subpart 4.16 indicates the PIID must contain uppercase alpha and numeric characters only
and can have no special characters such as dashes.

2.3.3.1 Acquisition Instruments impacted by FAR Subpart 4.16

The following information illustrates the composition of the PIID assigned outside of STRIPES
in compliance with FAR Subpart 4.16.

17 alphanumeric characters

Positions 1-6: Contracting Office Activity Address Code (Please see Attachment 2)
Positions 7-8: Fiscal Year

Position 9: Type of Instrument (Please see Attachment 3)

Position 10-11: Program Code (Please see Attachment 1 (Requesting Office))
Positions 12: “9” to indicate work performed outside of STRIPES

Positions 13-17: Number sequentially assigned by instrument type and tracked by the

acquisition office to ensure no duplication. (Please see Attachment 3 for
FAR Subpart 4.16 Instrument Type Table for specified ranges)



Example STRIPES Award Example Award Outside of STRIPES
89303018CMA 123456 89303018CMA900001

2.3.3.2 Blanket Purchase Agreement (BPA) Calls

BPA Calls and Delivery Orders share the same instrument letter designation of “F”. BPA Calls
use 000001 through 399999 range. The upper range “390000” will be used to designate work
performed outside the system. The following information illustrates the composition of the PIID
as described in FAR Subpart 4.16.

17 alphanumeric characters

Positions 1-6: Contracting Office Activity Address Code (Please see Attachment 2)
Positions 7-8: Fiscal Year

Position 9: “F” Type of Instrument

Position 10-11: Program Code (Please see Attachment 1 (Requesting Office))
Positions 12-13: “39” to indicate work performed outside of STRIPES

Positions 14-17: Number sequentially assigned by instrument type and tracked by the

acquisition office to ensure no duplication. (Please see Attachment 3 for
FAR Subpart 4.16 Instrument Type Table for specified ranges)

Example STRIPES BPA Call Example BPA Call Outside of STRIPES
89303018FMA123456 89303018FMA390001

2.3.3.3 Delivery Orders

Delivery Orders and BPA Calls share the same instrument letter designation of “F”. Delivery
Orders use 400000 through 999999 range. The upper range “900000” will be used to designate
work performed outside the system. The following information illustrates the composition of the
PIID as described in FAR Subpart 4.16.

17 alphanumeric characters

Positions 1-6: Contracting Office Activity Address Code (Please see Attachment 2)
Positions 7-8: Fiscal Year

Position 9: “F” Type of Instrument

Position 10-11: Program Code (Please see Attachment 1 (Requesting Office))

Positions 12: “9” to indicate work performed outside of STRIPES



Positions 13-17: Number sequentially assigned by instrument type and tracked by the
acquisition office to ensure no duplication. (Please see Attachment 3 for
FAR Subpart 4.16 Instrument Type Table for specified ranges)

Example STRIPES Delivery Order Example Delivery Order Outside of
STRIPES
89303018FMA412345 89303018FMA900001

2.3.3.4 Acquisition Instrument Modification (Mod) Numbering

Add 6 alphanumeric characters to the original 17 alphanumeric character string

Position 1: “P” (issued by procuring office)
Positions 2: “9” to indicate work performed outside of STRIPES
Positions 3-6: Number sequentially assigned based on specific base award and tracked

by the contracting office to ensure no duplication.

Example STRIPES Award Example Award Mod Example Award Mod
Mod against existing Outside of STRIPES Outside of STRIPES
STRIPES Award against existing STRIPES | against Award Outside of

Award STRIPES
89303018CMA123456 89303018CMA123456 89303018CMA900001
P00001 P90001 P90001

2.3.3.5 Solicitation Numbering

The following information illustrates the composition of the PIID as described in FAR Subpart
4.16.

17 alphanumeric characters

Positions 1-6: Contracting Office Activity Address Code (Please see Attachment 2)
Positions 7-8: Fiscal Year

Position 9: Type of Instrument (Please see Attachment 3)

Position 10-11: Program Code (Please see Attachment 1 (Requesting Office))
Positions 12: “9” to indicate work performed outside of STRIPES

Positions 13-17: Number sequentially assigned by instrument type and tracked by the

acquisition office to ensure no duplication. (Please see Attachment 3 for
FAR Subpart 4.16 Instrument Type Table for specitied ranges)



Example STRIPES Solicitation Example STRIPES Solicitation Outside of
STRIPES

89303018QMA900001

89303018QMA123456

2.3.3.6 Solicitation Amendment Numbering

Add 4 alphanumeric characters to the original 17 alphanumeric character string

Positions 1:
Positions 2-4:

“9” to indicate work performed outside of STRIPES
Number sequentially assigned based on specific base solicitation and
tracked by the contracting office to ensure no duplication.

Example STRIPES Example Amendment Example Amendment
Amendment against outside STRIPES against | OQutside STRIPES against
existing STRIPES existing STRIPES Solicitation Outside of
Solicitation Solicitation STRIPES
89303018QMA123456 89303018QMA123456 89303018QMA900001 9001
0001 9001

2.4 Responsibilities

2.4.1 Director, Office of Acquisition Management

2.4.1.1 Define responsibilities in the use of instrument numbers.

2.4.1.2 Assist Program Offices in resolving conflicts and problems
associated with the establishment, assignment or use of instrument numbers.

2.4.2 Contracting Office

2.4.2.1 Establish registers for controlling the issuance of unique requisition
numbers and instrument numbers required for the preparation of business instruments (see
Attachment 1 for Program Codes, Attachment 2 for Contracting Office Activity Address Code
(AAC) Table, Attachment 3 for FAR Subpart 4.16 Instrument Type Table).

2.4.2.2 When requested by the Program Office, develop a unique
requisition number, in accordance with the instructions herein.



2.4.2.3 Ensure that the Program Office provides the Contracting Office
with a complete requisition package that includes the requisition document containing the unique
requisition number that was previously assigned to it by the Contracting Office.

2.4.2.4 Develop business instrument numbers and record them in the
registers with the unique requisition numbers from which they were derived.

2.4.2.5 Post COOP and when STRIPES is available, coordinate efforts
with responsible parties to re-enter information into STRIPES and interfacing systems for proper
reporting.

2.4.2.6 For actions over the micro-purchase threshold, enter award details
directly into FPDS-NG after the award has been signed by the Contracting Officer consistent with
FAR Subpart 4.6 Contract Reporting.

2.4.2.7 For Financial Assistance actions, consistent with 2 CFR 200.211,
Public access to Federal award information, award details must be transmitted to USA Spending.
In lieu of STRIPES, the contracting officers will receive a communication from Headquarters
requesting details of awards performed outside the system so that they can be transmitted to USA
Spending if appropriate.

2.5 Points of Contact

For further information relating to the guidance contained herein, contact the Systems Division at
HQProcurementSystems@HQ.DOE.GOV.

3.0 Attachments

Attachment 1 — Program Code Table
Attachment 2 — Contracting Office Activity Address Code (AAC) Table
Attachment 3 — FAR Subpart 4.16 Instrument Type Table


mailto:HQProcurementSystems@HQ.DOE.GOV

Attachment 1 — Program Code Table

Program Codes

Program Code Description

AB Office of the Secretary of Energy Advisory Board

AR Advanced Research Projects Agency - Energy (ARPA-E)
AU Office off Environment, Health, Safety and Security

CF Office of the Chief Financial Officer

cl Assistant Secretary for Congressional and Intergovernmental Affairs
EA Office of Independent Enterprise Assessments

ED Office of Economic Impact and Diversity

EE Assistant Secretary for Energy Efficiency and Renewable Energy
El Energy Information Administration

EM Assistant Secretary for Environmental Management
EP Energy Policy and Systems Analysis

ET Energy and Threat

FE Assistant Secretary for Fossil Energy

GC Office of the General Counsel

HC Office of Human Capital Management

HG Office of Hearings and Appeals

1A Office of International Affairs

IE Indian Energy Policy and Programs

IG Office of Inspector General

IM Chief Information Officer

LM Office of Legacy Management

LP Loan Program Office

MA Office of Management

NA National Nuclear Security Administration

NE Assistant Secretary for Nuclear Energy

NR Naval Reactors Laboratory Field Office

OE Office of Electricity Delivery and Energy Reliability

PA Office of Public Affairs

SB Office of Small and Disadvantaged Business Utilization
SC Office of Science

SP Southeastern Power Administration

SwW Southwestern Power Administration

us Office of the Under Secretary

WA Western Area Power Administration




Attachment 2 — Contracting Office Activity Address Code (AAC) Table

Activity Address Codes
Code Description

892330 PITTSBURGH NAVAL REACTORS OFFICE
892331 NATIONAL NUCLEAR SECURITY ADMN SVC
892332 NATIONAL NUCLEAR SECURITY ADMINISTR
892430 CHICAGO SERVICE CENTER (OFFICE OF SCIENCE)
892431 OAK RIDGE OFFICE
892432 IDAHO OPERATIONS OFFICE
892433 NATIONAL ENERGY TECHNOLOGY LAB
892434 GOLDEN FIELD OFFICE
892435 STRATEGIC PETROLEUM RESERVE PROJECT
893030 HEADQUARTERS PROCUREMENT SERVICES
893031 PORTSMOUTH/PADUCAH PROJECT OFFICE
893032 EM CARLSBAD
893033 OFFICE OF ENVIRONMENTAL MANAGEMENT
893034 EM LOS ALAMOS
893035 EM OAKRIDGE
893037 SAVANNAH RIVER OPERATIONS OFFICE
893039 RICHLAND OPERATIONS OFFICE
893040 OFFICE OF RIVER PROTECTION
893041 LAS VEGAS SATELLITE OFFICE
895030 WAPA (CSO)
895031 WAPA (DSW)
895032 WAPA (RMR)
895033 WAPA (SNR)
895034 WAPA (UGP)
895035 SOUTHEASTERN POWER ADMINISTRATION
895036 SOUTHWESTERN POWER ADMINISTRATION
897030 ADV RESEARCH PROJ AGCY-ENERGY




Attachment 3 - FAR Subpart 4.16 Instrument Type with DOE Sequence Ranges Table

Award Type in STRIPES Instrument Letter Sequence Range
Designation
Blanket Purchase Agreements A Range will be 1 through
(BPA) 999,999
Contracts
» Contracts of all types C Range will be 1 through
except indefinite-delivery 999,999
contracts
Contracts
» Indefinite-delivery D Range will be 1 through
contracts (including 999,999
Federal Supply
Schedules, Government-
wide acquisition
contracts (GWACs), and
multi-agency contracts)
Contracts
» Lease agreements L Range will be 1 through
999,999
Contracts
» Basic ordering G Range will be 1 through
agreements 999,999
Contracts
» Agreements, including H Range will be 1 through
basic agreements and 999,999
loan agreements, but
excluding blanket
purchase agreements,
basic ordering
agreements, and leases.
Do not use this code for
contracts or agreements
with provisions for
orders or calls
Delivery/Task Orders and BPA F BPA Call range will be 1
Calls through 399,999 and
Since BPA Calls and DO/TO range will be
DO/TOs will share the 400,000 through
same Instrument Type; 999,999,

each type of award will
have designated numeric
ranges.




Award Type in STRIPES

Instrument Letter
Designation

Sequence Range

Purchase Cards

The FAR Case does not
specifically assign a letter
for Purchase Cards.

The Instrument Type of K
will be used for Purchase
Cards.

Stakeholder direction is to
assign the letter of K, M (M is
made available and used
only if the numbering
capacity of K is exhausted
during a fiscal year).

Range will be 1 through
999,999

Purchase Orders

P,V (V is made available and
used only if numbering
capacity of P is exhausted
during a fiscal year)

Range will be 1 through
999,999

Interagency Agreements (IAAs)

The FAR Case does not
specifically assign a letter
for IAA.

The Instrument Type of S
will be used for [AAs.

Stakeholder direction is to
assign the letter of S, T (T is
made available and used
only if the numbering
capacity of S is exhausted
during a fiscal year).

Range will be 1 through
999,999

Solicitations - Invitation For Bids | B Range will be 1 through
999,999
Solicitations - Request for N Range will be 1 through

Information

999,999

Solicitations - Request For
Quotations

Q, U (U is made available and
used only if numbering
capacity of Q is exhausted
during a fiscal year)

Range will be 1 through
999,999

Solicitations - Request For
Proposals

R

Range will be 1 through
999,999
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Contract Closeout Procedures

Guiding Principles:

e Contract closeout can protect the government’s interests and free up
significant dollars for current-year program priorities.

e Closeout is completed when all administrative actions have been completed, all
disputes settled, and final payment has been made. The process can be simple
or complex depending on the contract type.

[References: FAR 4.805; FAR 42.705; FAR 42.708; and FAR 45.]

1.0 Summary of Latest Changes

This update: (1) considers Final Rule June 2011 which amended the Federal Acquisition
Regulation (FAR) procedures for closing out contract files and revised procedures for clearing
final patent reports and quick-closeout procedure (from unsettled indirect rates on the contract as
a percentage of total unsettled indirect costs, to both unsettled direct and indirect contract costs
as a percentage of total claimed contract costs), and (2) stresses the importance of releasing
dormant funds and excess funds.

2.0  Discussion

This Chapter concerns the final phase of the contract life cycle. The contract close out process
can vary from very simple in the case of a fixed price supply order using simplified acquisition
procedures to very complex in the case of a multiple year cost reimbursement contract. This
process requires close coordination between the contracting office, the finance office, the
program office, and the contractor. Contract closeout is an important aspect of contract
administration.

FAR 4.804 and the DEAR 904.804 both provide summary level closeout coverage. This Chapter
provides more detailed guidance regarding the individual steps that are required to close various
types of contracts. It is intended as a general guide for use by all DOE contracting activities. It
is not intended to replace established local procedures that may be necessary to address unique
circumstances of a particular organization.

Contract closeout refers to the process of verifying that all the administrative actions have been
taken on a contract that is physically complete. A contract is physically complete when either all


http://farsite.hill.af.mil/vffara.htm
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required supplies or services have been delivered or performed, inspected, and accepted or all
existing options have been exercised or expired; or, a contract termination notice has been issued
to the contractor.

Contract closeout is critical to the Department meeting its acquisition and fiscal responsibilities
and requires coordination with program and finance. The closeout process is a process to finish
or resolve all contractual requirements for a physically complete contract. Closeout is completed
when all administrative actions have been completed, all disputes settled, and final payment has
been made.

The requirements and procedures for contract closeout are established by the Federal Acquisition
Regulation (FAR) 4.804-5, “Procedures for closing out contract files.” FAR 4.804-1 establishes
specific time frames for closing out contract files, depending on the contract type.

To ensure the timely closeout of contracts by the office administering the contract, FAR 4.804-1
provides the closeout lead time standards. Quick closeout procedures (see FAR 42.708) should
be used, when appropriate, to reduce administrative costs and to enable deobligation of excess
funds.

Following contract closeout, the contracting staff must follow up with the contractor past
performance evaluation and with records retention and disposition, in accordance with FAR
4.805. The Office of Federal Procurement Policy has issued guidance in a Contract
Administration Guide that includes best practices regarding closeout issues.

Heads of Contracting Activities’ must follow Departmental regulations at DEAR 904.804-1 and
ensure timely closeout of all contract files which are physically completed or otherwise eligible
for closeout action.

2.1  Applicability. This chapter applies to all contracts and orders, including orders
exceeding the micro-purchase threshold that are placed using a Government purchase card.
These procedures may be supplemented by contracting activities to meet specific organizational
or mission needs.

NOTE: A completed contract should not be closed if the contract is in litigation, under
investigation, pending a termination action or if there is an outstanding claim.

2.2 Responsibilities. The Contracting Officer (CO) is responsible for overseeing the
contract close out with assistance from the Contracting Officer's Representative (COR). Except
for those actions which require a contracting officer’s warrant, the CO or HCA may delegate any
of the duties of contract closeout to other procurement personnel such as contract specialists,
purchasing agents or procurement clerks. Refer to FAR 4.804-5 for the CO’s responsibilities.



http://farsite.hill.af.mil/vffara.htm
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2.2.1

222
appropriate:

Contracting Officer’s Representative (COR). The COR is responsible for:

e Assisting the CO in the settlement of any outstanding claims, change
orders, or value engineering change proposals;

e Ensure that all technical requirements of the contract have been met
and that the contract has been satisfactorily completed;

o Certify that all deliverable items, including the final report, if
applicable, were delivered and accepted, and that all services were
performed and accepted;

e If Government property is involved, review and verify that the
contractor's inventory of residual Government property is accurate.
Coordinate with the Government property manager and provide
instructions to the CO for the disposition of all residual Government
property; and

e For cost-reimbursable contracts, review the completion voucher to
ensure that costs claimed are reasonable and consistent with the work
performed.

Contractor. The contractor is responsible for the following actions, as

Submit a contractor’s release of claims;

Prepare and submit a final invoice or completion voucher with request for
final payment;

Settle all subcontract costs and any subcontract issues and submit
subcontracting compliance reports for all years to the electronic
subcontract reporting system at http://www.esrs.gov (formerly Standard
Forms 294 and 295);

Submit the final patent and royalty reports and a final property inventory;
and

For cost-reimbursement contracts, submit indirect cost rate proposals for
all years in which a proposal was not previously submitted.

2.3 Actions. The following procedures shall be used following contract completion,
the end of contract performance or contract termination.

e Contract Closeout Checklist. The Contract Closeout Checklist (Appendix A**)
shall be included in the contract file and reviewed in the pre-award stage in order
to ensure that all applicable contract award and administration actions are
included;


http://www.esrs.gov/
http:http://www.esrs.gov
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e The closeout checklist is not all-inclusive. The CO must also refer to the FAR
and, following its being updated, to ensure that actions are completed and
properly documented in the contract file; and

¢ (Os and closeout staff shall also refer to the specific procedure for their pursuant
to FAR 4.804-1.

**Note: The attached Appendices are recommended for use.

2.3.1 Commencing Closeout. Following completion of the contract or order, the
CO or closeout staff shall proceed with closeout using the appropriate checklist (available in
STRIPES or the attached checklists in the Appendices).

2.3.2 File Review. The CO shall assemble all elements of the contract file and
review its contents against the requirements contained in FAR 4.803, using the Contract
Closeout Checklist (Appendix A).

Any missing documents should be obtained and placed in the file. Otherwise, if documents are
unobtainable, the file should be notated regarding the circumstances of why documents are
unavailable.

2.3.3 COR Memorandum. The CO shall send a memorandum to the COR
requesting that the COR complete the closeout certification (Appendix B).

2.3.4 COR Certification. The COR, or accepting personnel, shall certify to the
CO in writing that all deliverables/services have been received (Appendix C).

2.3.5 Notification to the Contractor. When appropriate, after final payment is
processed, the CO shall prepare a letter of release of claims (contractor closing statement)
notifying the contractor and surety, if any, that the contractor has no further obligation under the
contract except for guarantees, warranties, or latent defects. The contractor shall sign and return
the release (Appendix D).

The FAR states that the release of claims is required for the following kinds of contracts:
e Non-commercial cost reimbursable (in accordance with FAR 52.216-7
(h));
e Fixed price construction and architect — engineer [FAR 52.232-5(h)(3) and
52.232-10(d)]; and
e Time-and-material and labor-hour (FAR 52.212-4, Alternate 1 (c)(7))

2.3.6 Completion Statement. The CO shall prepare and sign a statement that all
required contractual actions have been completed and that the contract is ready for closeout
(Appendix E).
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If another office administers the contract, that administrative office is responsible for closing out
the contract in accordance with FAR 4.804-2(b).

2.3.7 De-obligation of Funds. The CO shall ensure that any remaining funds on
the contract are de-obligated as follows:

e Contract Review. Review the contract to see if any unliquidated funds
remain under the contract and confirm that the contractor has been paid for
all work accepted;

e Unliquidated Obligation (ULO) Report. Review the quarterly unliquidated
obligations report issued by the Office of the Chief Financial Officer
(OCFO) to assist in determining if there are still funds unobligated funds
on the contract; and

e De-obligation.

e Determination to De-obligate. If a determination has been made to de-
obligate the funds, the CO will notify the OCFO generally within 14
days following review of the ULO report, or the contract review, that a
de-obligation will be processed. See De-obligation Memorandum to
Office of the Chief Financial Officer (Appendix F).

e Determination Not to De-obligate. If a determination has been made
not to de-obligate the funds, the CO will notify the OCFO generally
within 14 days following review of the ULO report, or the contract
review, with the reason why the de-obligation will not occur. If
applicable, the CO, aided by the COR, will make a determination as to
whether delivery of services, goods, or performance is expected to
occur at a later date. See De-obligation Memorandum to Office of the
Chief Financial Officer (Appendix F).

2.3.8 Quick Closeout. COs may utilize the quick closeout procedures for cost
reimbursement contracts meeting the conditions of FAR 42.708(a).

2.3.9 Financial Management System. In the future, when the discoverer tool is
fully implemented in the Integrated Acquisition System (IAS), the CO shall print a report from
the Financial Management Modernization Initiative (FMMI) financial management system,
showing the contract obligation amount and amount paid, and retain that report in the contract
file.

2.3.10 Past Performance Evaluation. The COR and the CO are required enter the
past performance evaluation for the contractor into the Contractor Performance Assessment
Reporting System (CPARS) in accordance with Acquisition Guide Chapter 42.15. CPARS is
now part of the System for Award Management (SAM). The SAM User Guide is available at
https://www.sam.gov/sam/transcript/System for Award Managementv4.0.pdf
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2.3.11 Records Retention and Disposition. Refer to the table in FAR 4.805 and to
the National Archives website, at http://www.archives.gov/records-
mgmt/publications/disposition-of-federal-records/chapter-4.html, to properly retain and dispose
of contract files.

2.4  Records Retention Procedures. The CO or contracting staff shall consult with the
appropriate agency document management personnel for filing and storage and shall also
coordinate with the Federal Records Center (FRC) of the National Archives and Records
Administration. See the FRC Toolkit accessible at http://www.archives.gov/frc/toolkit.html for
more instructions.

e The CO shall provide the closed contract files to the appropriate agency
personnel to be appropriately boxed and stored at the appropriate agency
facility;

e Period of Retention. FAR 4.805 Storage, Handling, and Disposal of Contract
Files, lists the period of records retention for all contract documents and files;

e C(losed contract files that are two years or older may be shipped to the FRC;

e Appropriate boxes for shipping may be available from the cognizant DOE
agency records manager;

e A completed form SF 135, Records Transmittal and Receipt, must be sent to
the records center for approval prior to shipping the closed contracts. A list of
contracts to be sent shall also be included in accordance with FRC instructions
(See http://www.archives.gov/frc/toolkit.html);

e Separate contract files by year using the final payment date. Each year shall
have a separate accession number, which is the number assigned by the FRC
in order to locate it for later destruction or retrieval. Contract files should be
boxed in numerical order. Task orders should follow the main contract;

e The CO or staff will notify the records manager if there is a long warranty
period involved in any contract going to FRC. Such contracts shall have a
separate accession number so the destruction date will occur after the
warranty period. This is done in the event there is a warranty action against
the Contractor during the warranty period; and

e The CO or contracting staff will contact the agency records manager for
arrangements to transport boxes to FRC.

e Retrieval of Records. If a record needs to be retrieved from the FRC,
complete Form OF-11, Reference Request - Federal Records Center, and
forward to the cognizant DOE records manager.

¢ Notification of Final Destruction.

e When records become eligible for destruction, the FRC will contact the
records manager, who, in turn, will contact the agency to obtain permission to
dispose of them.

2.4 Expiration Date: Effective upon issue date until superseded or canceled.



http://www.archives.gov/records-mgmt/publications/disposition-of-federal-records/chapter-4.html
http://www.archives.gov/records-mgmt/publications/disposition-of-federal-records/chapter-4.html
http://www.archives.gov/frc/toolkit.html
http://www.archives.gov/frc/toolkit.html
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3.1 Attachments: List of Appendices

Appendix Document Title

A Contract Closeout Checklist

B COR Closeout Memorandum

C COR Certification

D Notification of Contractor and Release of Claims

E Contract Completion Statement

F De-obligation Memorandum to Office of the Chief Financial

Officer
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CONTRACT CLOSEOUT CHECKLIST

Appendix A

Contract Number:
Contractor:
ITEM Yes| No | N/A COMMENTS

1. Contract file contains all required and relevant documents (see
FAR 4.803) including the following items, when applicable:

a. Purchase request and evidence of availability of funds

b. Synopsis or reference to synopsis

c. List of sources solicited

d. Set-aside decision; Form AD-1205, Market Research

e. Government estimate of contract price

f.  Solicitation & all amendments

g. Copy of each offer or quotation

h. Negotiation documentation

i.  Contractor’s representations & certifications

j-  Determination of contractor responsibility

k. Other determinations, or justifications & approvals

I.  Delegations of Authority, COR Memorandum

m. Signed contract, modifications & supporting documents
2. All financial matters have been resolved and documents included
in file, as applicable:

a. Disputes, refunds or credits

b. Final invoice processed for payment Date paid:
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c. De-obligation of excess funds

3. Subcontracts are settled by the prime contractor

4. Closeout Letters/Memoranda from COR, To Payment Office Date signed:
5. Reports and documentation related to patents, royalties, warranties, Date signed:

and inventions (FAR 4.804-5(2), 12.404, 27.3, 27.4 and 46.7)

6. Reports, actions, and documentation for government-furnished
equipment (GFE)/ government-furnished property (GFP) (FAR 45)

7. Audit Information or reports are completed

8. “Release of Claims” sent to and executed by contractor and
included in file [FAR 52.232-5 (h)]

9. Contract completion statement and checklist [FAR 4.804-5 (b)] and Date statement signed:
IAS closeout report completed and included in file. (Closeout Date)

10. Contractor Performance Assessment Reporting System (CPARS)
information entered

11. Records retention & disposition completed (See table in FAR Date sent
4.805. See also http://www.archives.gov/frc/toolkit.html



http://www.archives.gov/frc/toolkit.html
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COR Closeout Memorandum Appendix B
DATE:
TO: (Name)

Contracting Officer’s Representative

FROM: (Name)
[Insert Title: Contracting Officer or Contract Specialist]

SUBJECT: Contract Closeout
Contract number:
Contractor:
Project Title:

This office is currently in the process of closing out the above referenced contract.

Enclosed is the COR Closeout Certification form. Your completion of this form is required for
our office to closeout the contract.

Please complete the enclosed document and return it to the following address within a suggested
14 calendar days:

(Agency Name)
(CO/Specialist Name) ATTN:
(Address)

In addition, please complete the contractor past performance evaluation in the Contractor
Performance Assessment System (CPARS.

If you have any questions, please contact me by phone at
(Phone number)

or by email at
(Email address) .

Attachment
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COR Certification Appendix C
TO: (Name) [Insert Title: Contracting Officer or Contract
Specialist]
FROM: (Name)_ Contracting Officer’s Representative
(COR)
SUBJECT: Contract Closeout Contract number:
Contractor:
Project Title:

The contractor’s performance under the subject contract has been evaluated and the following information pertinent
to the closing of the contract file is noted below:

1. All deliverables including all items, supplies, services and/or reports required by the terms of the
contract:

O have been furnished;

O have not been furnished and the list of exclusions is attached.
2. Government furnished property (GFP): Was GFP provided or acquired under the subject contract.
If GFP is involved, the disposition instructions will be provided under separate correspondence.

| was provided or acquired;

a was not provided or acquired;
3. Warranties. Are there any extended warranties? If so, please list the equipment description, serial
number and warranty duration.

O There are extended warranties;

O There are no extended warranties;

If there are warranties, attach a list including equipment description, serial numbers and warranty duration.
4.  All deliverables items/services required by the terms of the contract

| have been received and accepted;
O have not been received;
O have been received but pot accepted,
COR Certification
I hereby recommend that the following action be taken:
| Contract requirements have been met satisfactorily and are accepted; closeout action is appropriate.
| Delay closeout and final payment (Include reasons in attached statement).

Contracting Officer’s Technical Representative Date
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Contractor Notification Letter Appendix D
& Release of Claims

Date

(Company Name)

ATTN:

(Address)

Subject: (Contract No. & Project Title)

Dear (Name) ,

Performance of the referenced contract was completed on (Insert Completion Date) . To officially close this
contract, please forward the following items to the undersigned within (insert “14 to 30” days depending on the
complexity of the request) calendar days following receipt of this letter.

Contractor’s Release of Claims (form enclosed);

[As applicable, add or edit the following only as they may apply to this contract:]|

Any outstanding reports or data items such as technical manuals or instruction manuals in accordance with
(reference contract line item number or paragraph citation);

1. Government property;
2. Final patent report, royalty report;
3. Finalinvoice;

[1f a warranty applies, add the following paragraph:]

Under the terms of the contract, a warranty is still in effect. Describe the warranty] . Final payment and
contract closeout do not relieve you of your obligations to the government under the warranty clause.

As a reminder, your contract records must be preserved for possible access by the Comptroller General in
accordance with the “Examination of Records” clause for a period of three (3) years (FAR 4.703) after receipt of
final payment.

If you have any questions, please contact me by telephone at (phone no.) or email at
(email address).

Sincerely,

(Signature)

(Typed or Printed Name) Contracting Officer
Enclosure
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RELEASE OF CLAIMS

Contract Number:

For and in consideration of payment and pursuant to the terms of the contract cited above, the
government of the United States, its officers, agents, and employees are hereby released and
discharged from all liabilities, demands, obligations, and claims arising under or by virtue of said
contract.

Signature:

Printed Name:

Title:

Company:

Date:
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Contract Completion Statement Appendix E

In accordance with FAR 4.804-5(b), the following closeout information is provided:

1. Contract Administration Office* Complete Name & Address
(* only if different from the
contracting office, below)
Complete Name & Address
2. Contracting Office
3. Contract Number
4. Last Modification Number
5. Last Call or Order Number
Complete Name & Address
6. Contractor Name and Address
DUNS: TIN:

7. Dollar Amount of Excess Funds

8. Voucher No. & Date

(Cost Re-imbursement Contract)

9. a. Final Invoice Number

(Fixed Price Contract)

9. b. Final Invoice Date
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10. All contract administration functions have been fully and satisfactorily completed.

As a result of a final review of the contract file, it is determined that, to the best of my knowledge, all terms and
conditions of the subject contract have been met and the file so documented. The COR’s checklist has been completed
indicating that all requested deliverables, as modified, have been received and are acceptable, and all services have been
satisfactorily performed. Actions relating to the settlement and to the disposition of the Government property have been
documented. The final invoice has been received and processed, giving consideration for any adjustments, which may
be necessary as a result of the above. Consequently, all necessary actions required to close the subject contract are
hereby considered complete as evidenced by the closeout checklist contained in this file.

As aresult of a final review of the contract file, it is determined that, to the best of my
knowledge, all terms and conditions of the subject contract have been met and the file so
documented. The COR’s checklist has been completed indicating that all requested deliverables,
as modified, have been received and are acceptable, and all services have been satisfactorily
performed. Actions relating to the settlement and to the disposition of the Government property
have been documented. The final invoice has been received and processed, giving consideration
for any adjustments, which may be necessary as a result of the above. Consequently, all
necessary actions required to close the subject contract are hereby considered complete as
evidenced by the closeout checklist contained in this file.

Signature Date
Contracting Officer

Type or Print Name
Email Address
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Deobligation Memorandum to OCFO Appendix F
DATE:
TO: (Name)

Office of the Chief Financial Officer

FROM: (Name)
Contracting Officer

SUBJECT: Contract Closeout and Deobligation of Funds
Contract number:
Contractor:
Project Title:

This office is considering closing out the above referenced contract. Please note that the
condition checked below applies:

O Determination to Deobligate. A determination has been made to deobligate the
remaining funds on the subject contract and a de-obligation is being processed.

O Determination Not to Deobligate. A determination has been made not to deobligate
the remaining funds on the subject contract at this time. Deobligation is not currently
appropriate because of the following reason:

[Include reason why closeout and deobligation is not appropriate at this time.|

When the closeout requirements are met, the contracting officer will deobligation the funds.

If you have any questions, please contact me by phone at (Phone
number) or by email at (Email address) .




Service Contract Report

Guiding Principles

e Understanding how contracted services are being used to support
mission and operations.

¢ Gain insight into where, and the extent to which, contractors are
being used to perform activities by analyzing how contracted
resources are distributed by function and location across the
Department and within its components.

e Help the Department determine if its practices are creating an over-
reliance that requires increased contract management or rebalancing
to ensure the Department is effectively managing risks and getting
the best results for the taxpayer.

[References: Section 743 of Division C of the Fiscal Year (FY) 2010 Consolidated
Appropriations Act P.L. 111-117; GAO-12-1007; FAR 4.17; and SAM Quick Start Guide for
Service Contract Reporting]

1.0 Summary of Latest Changes

This update: (1) updates the timeline, (2) adds a new special interest function to the Product and
Service Code (PSC) list, and (3) updates the frequently asked questions.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references.

2.1 Overview. DOE is required to prepare an annual inventory of their service
contracts and to analyze that inventory to determine if the mix of Federal employees and
contractors is effective or if rebalancing may be required. A service contract inventory will
assist DOE in better understanding how contractors are being used to support its mission and
operations and whether contractors are being used appropriately. Specifically, DOE must —


http://www.gpo.gov/fdsys/pkg/BILLS-111hr3288enr/pdf/BILLS-111hr3288enr.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-111hr3288enr/pdf/BILLS-111hr3288enr.pdf
http://www.gao.gov/products/GAO-12-1007
http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/04.htm#P739_93648
https://www.sam.gov/sam/transcript/SCR_QSG_v2.pdf
https://www.sam.gov/sam/transcript/SCR_QSG_v2.pdf

¢ Fully describe the scope of the inventory reviews, including information such as the
number of contracts and the percentage of contracts reviewed for each PSC selected
and the total universe of contracts;

¢ Report on the number of contractor personnel and functions that were involved
with the workforce issues identified during their inventory reviews; and

¢ Include the status of efforts to resolve findings identified in previous reviews until
they are resolved.

2.2 Requirements. DOE will take the following steps in the process of its analysis:
Step 1: The Office of Acquisition Management (OAM) identifies the special interest
functions by Product and Service Code (PSC) for contracts to be reviewed (see

Attachment 1 - Special Interest Functions by Product and Service Code (PSC)).

Step 2: HCAs identify contracts with the identified special interest function PSCs for in-
depth review.

Step 3: HCAs evaluate contracts in accordance with policy and guidance.

Step 4: HCAs report results of evaluation to OAM for consolidation (see Attachment 2 -
Sample Report).

Step 5: OAM reports consolidated results of analysis to OMB.

2.2.1 Inventory Analysis. The inventory analysis includes a review of the
contracts and information in the inventory for the purpose of ensuring that —

e Each contract in the inventory that is a personal services contract has been
entered into, and is being performed, in accordance with applicable laws and
regulations;

e The activity is giving special management attention, as set forth in FAR
37.114, to functions that are closely associated with inherently governmental
functions;

e The activity is not using contractor employees to perform inherently
governmental functions;
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e The activity has specific safeguards and monitoring systems in place to ensure
that work being performed by contractors has not changed or expanded during
performance to become an inherently governmental function;

e The activity is not using contractor employees to perform critical functions in
such a way that could affect the ability of the agency to maintain control of its
mission and operations;

e There are sufficient internal agency resources to manage and oversee contracts
effectively;

e Activities must also identify contracts that have been poorly performed,
because of excessive cost or inferior quality, and contracts that should be
considered for conversion to performance by federal employees, also known
as in-sourcing; and

e FEach HCA must certify that their Contracting Officers (CO) have taken the
appropriate steps to ensure compliance with FAR 4.17.

HCA Report. Each HCA must prepare a report (see Attachment 2 - Sample

Report) suitable for public disclosure that discusses the analysis of the annual service contract
inventory and the use of contractors for the special interest functions that have been selected to
study. The report should address —

Scope. Describe the special interest functions studied by the activity, the dollars
obligated to those specific PSCs and the rationale for focusing on the identified
functions. The report should also describe how many contracts were reviewed, how
the contracts were selected for review, and the percentage of obligations the contracts
covered for the PSCs on which the review focused.

Methodology. Discuss the methodology used by the HCA to support the analysis
(e.g., sampled contract files, conducted interviews of members of the acquisition
workforce working on specific contracts of interest).

Findings. Summarize the findings, including a brief discussion of the extent to which
the desired outcomes described in section 743(e)(2) are being met (e.g., the activity is
not using contractor employees to perform critical functions in such a way that could
affect the ability of the activity to maintain control of its mission and operations).
Where workforce issues are identified, the report should identify the estimated
number of contractor personnel and/or labor resources involved (e.g., in “full-time
equivalents”).



e Actions Taken or Planned. Explain the steps the HCA has taken or plans to take to
address any identified weaknesses or challenges. In addition, the report should
describe follow up steps on actions in the previous inventory that were identified as
pending or planned.

2.4  Timeline. As specified in the FAR Subpart 4.17, the following summary timeline
is specified for FY18.

October 10 SAM opens for supplemental reporting

October 22 —

December 3 Interim supplemental reports provided to HCA to access
progress in SAM

December 14 Contractors complete initial data entry into SAM

December 15 -

January 30 COs review contractor reported data and work with
contractors to make revisions as necessary. Based upon
those reviews, if contractor data are missing, COs can still
direct contractors to enter new reports and correct existing
reports.

January 15 Activities prepare and submit a draft report suitable for
public disclosure that discusses its analysis of and the use
of contractors for the special interest functions that were
identified (see Attachment 1 - Special Interest Functions by
Product and Service Code (PSC)) for study. The report
should address (1) the scope of review, (2) the
methodology used, (3) findings, and (4) actions taken or

planned.
January 31 SAM closes for reporting
February 21 DOE submits draft Agency report to OMB for review
March 1-31 OMB completes review of agency inventory reports,

agencies post the documents on their public website and
announce the availability of the inventories in the Federal
Register.

2.5 Frequently Asked Questions




What contracts are covered by the Federal Acquisition Regulation (FAR) rule?

FAR 37.1 -- Service Contracts - Definitions - “Service contract” means a contract that
directly engages the time and effort of a contractor whose primary purpose is to perform
an identifiable task rather than to furnish an end item of supply.

FAR subpart 4.17 is not applicable to DOE M&O contracts as they are not considered
"service contracts." However, both the SCA and the newly effective service contract
reporting and contractor minimum wage requirements are applicable to M&O
subcontracts for services.

Research and Development (R&D) contracts must be included in the inventory. Ifa
contract for R&D meets or exceeds the reporting thresholds established in FAR 4.17, the
contractor must enter the required data in the SAM.

Reporting is required according to the following thresholds (see FAR 4.1703).

e All cost-reimbursement, time-and-materials, and labor-hour contracts and
orders above the simplified acquisition threshold (SAT);

e Fixed-price definite-delivery contracts at or above $500,000;

¢ Indefinite-delivery contracts reporting requirements, which will be based on
the expected dollar amount and type of the orders issued under the contracts;
and

e First-tier subcontracts for services.

Are subcontractors required to report?

First-tier subcontracts for services will be reported using the same thresholds (see FAR
4.1703).

How are indefinite-delivery contracts handled?

For indefinite-delivery contracts, reporting requirements will be determined based on the
expected dollar amount and type of orders issued under the contracts. Indefinite delivery
contracts include, but are not limited to, indefinite-delivery, indefinite-quantity (IDIQ)
contracts, Federal Supply Schedule (FSS) contracts, Government-wide Acquisition
Contracts (GWACs), and multi-agency contracts.



What is the purpose of collecting the information, including the invoiced amounts
and direct labor hours?

Service contract inventories are a management tool that are designed to help agencies
better understand how contractors are being used to support the mission and whether
contractors’ skills are being used appropriately. The agencies analyze the data to
determine if the mix of Federal employees and contractors is effective or if rebalancing is
needed. Information on the total amount invoiced and the direct labor hours expended,
when combined with other market research information and, where available,
benchmarking data, can help to support agency efforts to eliminate costly duplicative
service contracts in favor of more affordable solutions by providing insight into the
relative cost-effectiveness and efficiency of contracted work.

Will the information on amount invoiced and direct labor hours be made public?

Yes. Consistent with section 743, agencies will include this information in their annual
inventories, which also include a description of the work performed, the name of the
vendor and the total dollar value of the contract.

What are the Contracting Officers responsibilities?

Per FAR 4.1704, for other than indefinite-delivery contracts, ensure the clause 52.204-14,
Service Reporting Requirements, is included in solicitations, contracts, and orders. For
indefinite-delivery contracts, ensure that clause 52.204-15, Service Contract Reporting
Requirements for Indefinite-Delivery Contracts, is included in solicitations and contracts.
The contracting officer at the order level shall verify the clause’s inclusion in the
contract.

When must contractors provide their data on amount invoiced and direct labor
hours?

In accordance with the new rule, contractors performing on covered contracts must report
their information between October 1 and October 31. Agencies are required to review
contractor input and work with them to make revisions, if and as necessary, by November
30.

What happens if a contractor fails to work with the agency to provide the required
data in a timely manner?

The contracting officer is expected to make the contractor’s failure to comply with the
reporting requirements a part of the contractor’s performance information under FAR
Subpart 42.15.


http://farsite.hill.af.mil/reghtml/Regs/FAR2AFMCFARS/FARDFARS/FAR/52_000.htm#P767_109481
http://farsite.hill.af.mil/reghtml/Regs/FAR2AFMCFARS/FARDFARS/FAR/52_000.htm#P786_112358

Where can I find the complete text of the rule for reporting on amount invoiced and
direct labor hours?

The Federal Register notice was published on December 31, 2013. The link to the notice

is https://www.federalregister.gov/articles/2013/12/31/2013-31148/federal-acquisition-
regulation-service-contracts-reporting-requirements.

Point of Contact

For further information relating to the guidance contained herein, contact the Strategic
Programs Division, Office of Acquisition Management.

3.0. Attachments

Attachment 1 - Special Interest Functions by Product and Service Code (PSC)
Attachment 2 - Sample Report


https://www.federalregister.gov/articles/2013/12/31/2013-31148/federal-acquisition-regulation-service-contracts-reporting-requirements
https://www.federalregister.gov/articles/2013/12/31/2013-31148/federal-acquisition-regulation-service-contracts-reporting-requirements

Attachment 1

Special Interest Functions by Product and Service Code (PSC)

PSC PSC Description
D302 IT and Telecom- Systems Development
D307 IT and Telecom- IT Strategy and Architecture
D310 IT and Telecom- Cyber Security and Data Backup
D314 IT and Telecom- System Acquisition Support
D399 Other IT & Telecommunications Senvices

F999 Other Environmental Senices/Studies/Support

R408 Support - Professional: Program Management/Support
R413 Support - Professional: Intelligence

R414 Systems Engineering Senices

R421 Technical Assistance

R423 Support - Intelligence Senvices

R425 Support - Professional: Engineering/Technical

R497 Personal Senices

R499 Other Professional Senices

R699 Other Administrative Support Senices

R707 Support- Management: Contract/Procurement/Acquisition Support
R799 Support - Management Other

S206 Guard Senvices

U099 Other Ed & Training Senices

Y153 Construct/Production Buildings

Y199 Construct/Misc Buildings

Y299 Construct/All Other Non-Bldg Facilities




Attachment 2

Sample Report
Office Name

Development and Analysis of Service Contract Inventories - Fiscal Year
20XX Report

Scope:

The special interest functions considered included Product and Service Codes (PSC) D302,
D314, D399, R408, R423, R425, R499 and R699 totaling approximately $319 million or 80%
of total Fiscal Year 2015 obligations. Seven contracts and eight delivery orders were
reviewed based on the extent of services type efforts performed and the highest probability
for an adverse finding, if any, should occur.

Award Number Vendor Name PSC Obligated Amount
DT0003143 ACTIONET, INC. R499 $175,137,317.02
AU0000014 GOLDEN SVCS, LL.C. R499 $19,626,600.54
INO000069 SYSTEMATIC MANAGEMENT SERVICES, INC. R423 $17,124,852.96
DT0002463 VALUE RECOVERY HOLDING, LIMITED LIABILITY COMPANY R408 $16,999,531.65
DT0003246 INSCOPE INTERNATIONAL, INC. D302 $12,092,545.00
EE0000002 NEW WEST-ENERGETICS JOINT VENTURE, LLC R425 $11,956,225.95
DT0002457 CRI ADVANTAGE, INC. D314 $10,911,351.56
EIO000515 IMG-CROWN ENERGY SERVICES JOINT VENTURE R408 $9,318,708.88
HS0000018 PARAGON TECHNICAL SERVICES, INC. R499 $8,563,358.25
HS0000088 GET-NSA R699 $8,484,899.09
DT0002641 HIGHLAND TECHNOLOGY SERVICES INC. R499 $7,435,000.19
EI0000567 ZINC R408 $6,739,201.92
EI0000664 CHENEGA GOVERNMENT CONSULTING, LLC D302 $5,365,000.00
DT0001916 DELTA RESEARCH ASSOCIATES, INC R423 $5,258,783.82
DT0000088 PROJECT ENHANCEMENT CORPORATION R499 $4,971,751.74

Total $319,985,128.57

Methodology:

Office conducted its analysis against the criteria required by Public Law 111-117, Section
743. An inventory of contracts was established based on the designated special interest
functions identified in Attachment 2 of the DOE Memorandum for Heads of Contract
Activity, Development and Analysis of Service Contract Inventories - 2015, dated
November 9, 2015. Discussions were held with the cognizant Office contracting officer
personnel regarding the management and oversight of the work performed under their
respective contracts, as well as the current segregation of duties and responsibilities and
direct interaction of participating Federal and contractor personnel.



Findings:
The outcome of the service contract inventory analysis resulted in the following findings:

1. None of the contracts are characterized as "personal
services" as defined by the Federal Acquisition
Regulation (FAR);

2. Contractor employees do not perform any inherently governmental
functions;

3. Ongoing comprehensive monitoring and evaluations
are performed by Government personnel and the
contractor performance requirements have not
changed or been expanded to be classified as
inherently governmental type functions;

4. Contractor employees are not performing critical functions
that would affect the program's ability to maintain control
of its missions and operations; and

5. Sufficient government personnel are available and
assigned to manage and oversee contracts effectively
without the need to rebalance the mix of Federal and
contractor employees.

Actions taken or planned:

Office does not believe any further action or a more in-depth review is needed at this time
based on the above noted Findings. Also, no weaknesses were identified during the analysis
review of Office's service contract inventories. However, Office will continue to guard
against any expansion of contractor work activities into inherently governmental and critical
work functions.

Certification:

After considering the above, I hereby certify that the responsible Office Contracting Officers
have taken the appropriate steps to ensure compliance with FAR 4.17, as applicable.
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Synopsizing Proposed Non-Competitive Contract Actions
Citing the Authority of FAR 6.302-1

Guiding Principles

e Full and open competition is required in Government contracting; however, there are
exceptions such as only one responsible source and no other supplies or services will
satisfy agency requirements, FAR 6.302-1.

[References: FAR 5, DEAR 905]

1.0 Summary of Latest Changes

This update: (1) revises paragraph 2.3 to address FedBizOpps interface with DOE’s Strategic
Integrated Procurement Enterprise System (STRIPES) and (2) includes administrative changes.

2.0  Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references.

2.1 Overview. This section discusses publicizing sole source actions as part of the
approval of a Justification for Other than Full and Open Competition (JOFOC) using the
authority of FAR 6.302-1.

2.2 Background. The Competition in Contracting Act (CICA) of 1984 requires that
all acquisitions be made using full and open competition. Seven exceptions to using full and
open competition are specifically identified in FAR Part 6. One exception permits contracting
without full and open competition when the required supplies or services are available from only
one responsible source (FAR 6.302-1). This exception is supported by a written JOFOC and the
publication of the notice required by FAR 5.201. FAR 5.201 requires the publication of a notice
of a proposed contract action for acquisition of supplies and services, other than those covered by
the list of exceptions in FAR 5.202 and the special situations in FAR 5.205, exceeding $25,000.


http://www.ecfr.gov/cgi-bin/text-idx?SID=dcc40a2b7c1b137d3862c5ff9b5e1838&amp;mc=true&amp;node=pt48.5.905&amp;rgn=div5
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2.3 Notice. When required by FAR 5.201, Contracting Officers will publicize a
notice in FedBizOpps (through DOE’s STRIPES), stating it is DOE’s intent to award a contract
or modification to an existing contract on a sole source basis. The notice should include:

e astatement identifying sole source authority permitted under FAR 6.302;

e the information required by FAR 5.207(a);

e acomplete and accurate description of the supplies or services as required by
FAR 5.207(c); and

e the classification code required by FAR 5.207(e).

This notice should be published prior to the preparation of the JOFOC. The responses to the
notice and DOE reviews of the responses are to be included in the JOFOC. If no responses are
received, this should be noted in the JOFOC. The notice should be in addition to other forms of
market research conducted for the requirement. The notice must be current and publicized for
the requirement at hand, not for previous or other requirements.
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Congressional Notifications

Guiding Principles

e Congressional notifications inform members of Congress of significant
contract actions in their districts.

e DOE uses automated or manual reporting based on the characteristics of
the instant action.

[References: FAR 5.403 and “Guide for Congressional and Intergovernmental Notifications”
(Oct 2018), issued via DOE Deputy Secretary Memorandum (Sept 12, 2018)]

1.0 Summary of Latest Changes

This update: (1) replaces the attached Guide for Congressional and Intergovernmental
Notifications with an updated version, and (2) includes administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
discusses the requirements and procedures for providing Congressional notice for certain
solicitation or contract actions. Advance notifications of contract actions, issuances of a final
Requests for Proposal (RFP), and contract terminations are required at specific dollar thresholds.

2.1 Office of Primary Responsibility. Congressional notifications are overseen and
issued by the DOE Office of Congressional and Intergovernmental Affairs (CI) to Members of
Congress when DOE activities will likely affect their constituents. Contract Specialists and
Contracting Officers (CS/COs) should refer to the CI “Guide for Congressional and
Intergovernmental Notifications” attached to this chapter for specific thresholds, requirements
and procedures.

2.2 Special Notifications. This chapter does not address special notifications required
by fiscal year appropriations commonly referred to by the department as “Section 301b and 311
Congressional Notifications.” For the latest requirements of these notifications see the DOE
Acquisition Letter webpage http://energy.gov/management/listings/active-acquisition-letters.
Please be aware that notifications under Sections 301b and 311 do not exclude the notifications
covered in this chapter. In other words...you may have to report more than once for the same



https://www.acquisition.gov/?q=/browse/far/5
http://energy.gov/management/listings/active-acquisition-letters
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action! This situation is primarily due to overlapping dollar thresholds, but also may arise under
circumstances requiring special notification.

2.3 Advance Notification of Award System (ANA).

ANA is an automated DOE system used to process Congressional notifications of routine
contract actions (award or modification) of $4 million or more. This process utilizes the existing
data in the Strategic Integrated Procurement Enterprise System (STRIPES) which provides the
data to ANA as a part of the iPortal (https://iportal.doe.gov). The iManage ANA User Guide is
at the iPortal website. The ANA system can be accessed directly at https://iportalwc.doe.gov/pls/
apex/f?p=ANA. The previous two websites are only accessible from a DOE authorized account.

Note: All CS/COs will need a user identification (userid) and password to access the DOE
iPortal to approve or reject notifications in ANA. If you do not currently have access to
iPortal, please follow the instructions at http://energy.gov/management/downloads/request-
iportal-account. If you need any assistance with the iPortal, please contact the iManage help
desk at 301-903-2500.

2.3.1 Automated Reporting. The Congressional notification process begins
when award information is entered into STRIPES. ANA electronically extracts the required
information from STRIPES and routes it for approval, in-turn, to the applicable Procurement
Office, Program Office, and finally CI. CI then coordinates with Public Affairs, the Office of the
Chief Financial Officer, and the Office of the Secretary of Energy before reporting this
information to Members of Congress.

2.3.2 DATA Input. Automated notification will occur based on the dollar
threshold of the award and the proper completion of data in STRIPES. In ANA the CS/CO will:

e Review the award information for accuracy and completeness.

e Complete block 4 — place of performance. The data to complete this block is
contained in the place of performance fields on the FPDS-NG data entry screen.

e Review block 6 — type of action to determine if modification type is correct and
whether or not this is a reportable action. Ifit isn’t a reportable ANA action, then
the CO/CS will reject it. If it is a contract termination action of $4 million or
more (based on original contract value), the CS/CO should reject the action in
ANA and then manually complete and submit DOE Form 4220.10, “Office of
Congressional and Intergovernmental Affairs (CI) Congressional Grant/Contract
Notification” at http://energy.gov/cio/downloads/doe-f-422010. See section 4.0,
Manual Reporting, for further information.

e Review block 9 — brief description - include enough information to describe the
effort to be performed and its purpose. It is imperative that a complete
description be provided that is sufficient for preparing a press release and/or



https://iportal.doe.gov/
https://iportalwc.doe.gov/pls/apex/f?p=ANA
https://iportalwc.doe.gov/pls/apex/f?p=ANA
http://energy.gov/management/downloads/request-iportal-account
http://energy.gov/management/downloads/request-iportal-account
http://energy.gov/cio/downloads/doe-f-422010
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providing a meaningful description when notifying interested parties. Use non-
technical plain English language - no acronyms. This description is generated
from the description under the text tab in STRIPES.

e Approve or reject the action. In the event changes need to be made to any of the
data fields in the form, the CS/CO can reject the notification, complete the
information in the reason for rejection section in the workflow, and correct the
data in STRIPES as explained in the iManage ANA User Guide. Once the
CS/CO approves the notification, it will automatically be transmitted to the
Program Office and then CI who will route it within Headquarters for
concurrences. After CI receives the concurrences, they will approve and transmit
the notification to the appropriate Members of Congress.

e Award the approved action on the STRIPES proposed award date. CS/COs
should be aware that ANA as configured, bases release dates on calendar days,
while most notification requirements are now based on business days. Award
dates should be adjusted accordingly based on the specific notification
requirements that apply to the action.

2.3.3 DATA Source. The below table contains information on the source of
data used by ANA to populate DOE F 4220.10. These data fields must be entered correctly in
STRIPES. Reporting actions are based on the pre-defined reporting and dollar thresholds in the
CI guide. Instructions for specific fields are printed on the back of DOE F 4220.10.

DOE F 4220.10, “Office of Congressional and Intergovernmental Affairs

(CI) Congressional Grant/Contract Notification.” System of

Block | Field Name Record

#

1 Procuring Office STRIPES
Procuring Office Representative (CS/CO) STRIPES
Procuring Office Representative Telephone (CS/CO) STRIPES

2 Program Office/Project Office Name (COR/COTR) STRIPES
Program Office/Project Office Telephone STRIPES

3 Contractor, Grantee, or Offeror Name SAM/STRIPES
Contractor, Grantee, or Offeror Street Address SAM/STRIPES
Contractor, Grantee, or Offeror City SAM/STRIPES
Contractor, Grantee, or Offeror State SAM/STRIPES
Contractor, Grantee, or Offeror Zip Code SAM/STRIPES

4 Place of Performance Street Address (The data to complete this block | CS/CO fill-in
is contained in the place of performance fields on the FPDS-NG data
entry screen.)

Place of Performance City CS/CO fill-in
Place of Performance State CS/CO fill-in
Place of Performance Zip CS/CO fill-in
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5 ANA Anticipated Award Date STRIPES
Date of Public Announcement (if any) NOT ACTIVE
6 Contract, Grant or Other Agreement Number STRIPES
Type of Action (New/Renewal/Modification) STRIPES
Total to Date STRIPES
7 Obligated Cost or Price of this Action STRIPES
$ Federal Cost or Price of Total Award STRIPES
$ Modification to Federal Cost or Price of Total Award STRIPES
$ Recipient Cost Sharing (if applicable) STRIPES
8 Duration of Contract, Grant, or Other Agreement (These will be STRIPES
generated from the “Period of Performance” start and end dates in
STRIPES)
9 Brief Description - Please provide meaningful details. See STRIPES
Instructions. (This description is generated from the description
under the text tab in STRIPES.)

2.4 Manual Reporting.

Manual reporting is done in special circumstances when it would not be appropriate to use ANA.
In these circumstances, the CS/CO will complete and submit a DOE Form 4220.10, “Office of
Congressional and Intergovernmental Affairs (CI) Congressional Grant/Contract Notification” or
a Priority Congressional & Intergovernmental Notification.”

2.4.1 DOE Form 4220.10. Examples of when to use the form are provided
below. The form is located at http://energy.gov/cio/downloads/doe-f-422010 and instructions for
filling it out are on its second page.

2.4.1.1 Terminations. Manual reporting is required for termination
actions, regardless of type, based on an original contract value of $4 million or more. The
completed form must be submitted 3 business days before issuing a contract termination.

2.4.1.2 Other Actions. Manual reporting may be required at times for
other actions. Unless the CS/CO is otherwise informed that a specific action, excluding a
termination action, requires manual reporting, the Program Office will notify the CS/CO when a
manual report is necessary. Manual reporting is required when the action:

e Falls outside the normal reportable actions and dollar thresholds;

e [sasubcontract level action and a press release is to be issued by DOE; or

e [s asubcontract level action which is known to have been the subject of a
Congressional inquiry.


http://energy.gov/cio/downloads/doe-f-422010
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2.4.1.3 Submission Requirements. Complete the form and submit it as

follows:

e Print and sign the completed form,;

e Scan the form and create an Adobe PDF file. Name the file according to the
following convention: <Program Office Code> <Contract requirement, grantee or
offeror> <Contract, grant, or other agreement number>. Example: EE University
of Utah DE-EE0001234; and

e Email the completed document to the ANA System Coordinator at
CI-ANA@hg.doe.gov.

2.4.2 Priority Congressional & Intergovernmental Notification (PCN). The
Program Office is responsible for preparing and submitting the PCN form required by CI for
specific program actions requiring special attention or additional information not provided in the
DOE F 4220.10. In the event the Program Office decides to submit a PCN, the CS/CO should be
available to coordinate any necessary information requested by the applicable Program Office.
CS/COs should refer to the CI “Guide for Congressional and Intergovernmental Notifications,”
attached to this chapter, for further guidance on the PCN requirements and process. Some of the
actions that would be reportable via a PCN are:

e Awards below established thresholds of significant stakeholder interest;

e Contract award/modification greater than $4 million that need more extensive
congressional or intergovernmental notification;

e Fee determinations, fines or penalties; and

¢ Final Request for Proposal greater than $25 million

3.0 Attachment

“Guide for Congressional and Intergovernmental Notifications” (Oct 2018), issued via DOE
Deputy Secretary Memorandum (Sept 12, 2018)


mailto:CI-ANA@hq.doe.gov

Guide for Congressional and
Intergovernmental
Notifications

Office of Congressional and Intergovernmental Affairs
U.S. Department of Energy

Updated
October 2018
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Overview of CI
Notifications & Communications

The Office of Congressional and Intergovernmental Affairs (Cl), is responsible for working with
Departmental officials to promote the Administration’s and Department's policies, legislative
initiatives and budget requests; and managing and overseeing engagement activities with
Members of Congress and their staff, as well as intergovernmental stakeholders (Mayors, State
Legislatures, Governors, etc.).

An important part of this effort is end-to-end coordination within the Department to provide
accurate and timely information to our stakeholders. The office is committed to supporting the
Department’s leadership and program officials to keep stakeholders informed of the key
activities, accomplishments and activities within their programs. The Department is a
multifaceted organization with varied stakeholder interests where it is essential that our
interactions are managed cohesively. Depending on the nature of a Departmental engagement
or announcement, coordination across the Department will help identify different levels of
engagement that might be needed by our leadership, principals and/or staff and cross-cutting
Departmental interests.

Cl also works in close partnership with the Chief Financial Officer’s External Coordination Office
(CF-ExCo) and the National Nuclear Security Administrations’ Office of External Affairs (NNSA-
EA). CF-ExCo is responsible for coordinating activities with the House and Senate Appropriations
Chair and Ranking Member or their staff on budgetary matters. NNSA-EA is the lead on all
congressional and intergovernmental activities for NNSA.

Program Offices are responsible for making Cl aware of certain communications, Departmental
actions or events described in this guide. It is vital that information about these actions be
provided in advance so that Cl may establish and execute an appropriate outreach strategy in
coordination with your office.

While this guide primarily focuses on notifications, the notification process frequently runs in
tandem with other stakeholder communications. Please keep in mind that upon receiving an
invitation or request for information from a congressional or intergovernmental office, you must
notify Cl. Furthermore, prior to accepting an invitation, responding to an information request, or
initiating a contact with a congressional or intergovernmental office, you must have received Cl
clearance; further, if the congressional interaction is with the leadership or staff of the
congressional appropriations committees, please also notify CF-ExCo. The appropriate Cl or CFO
staff will provide clearance and coordinate the response with your office.

The Cl Liaison for your Program Office is a resource in coordinating all notifications and
communications. Should you ever have any questions, please do not hesitate to engage your
Liaison. You can also reach the ClI Office at (202) 586-5450 or you can identify specific staff
contacts on our website.



http://www.energy.gov/congressional/about-us/congressional-and-intergovernmental-affairs-staff
http://www.energy.gov/congressional/about-us/congressional-and-intergovernmental-affairs-staff

Congressional & Intergovernmental Notifications
Summary of Categories

Advance Notification of Awards (ANA): This notification supports routine email
notifications to Members of Congress related to entities in their States and Districts that
receive contract awards of $4 million or greater and financial assistance awards of $2
million or greater. ANA is an automated process that supports a standard email notification
to congressional stakeholders. ANA notifications only occur when the dollar thresholds are
met and are executed at the time of award rather that date of selection. The Program
Office is expected to inform Cl of ANA notifications that may require more extensive
outreach, such as a special event or media release. Whenever special outreach is planned,
the routine ANA process will be suspended and the Priority Congressional Notification
process should be utilized.

Priority Congressional & Intergovernmental Notifications (PCIN): The PCIN is a primary
tool for Program Offices to inform Cl of upcoming program announcements that may need
more extensive congressional or intergovernmental notification. The Priority Notification
applies to all matters of likely interest to Congress, Governors, local and Tribal
governments and contract or financial awards of significant interest. Unless handled
through the ANA process, program issues and announcements that might require
stakeholder engagement should be communicated from the program office to Cl through
the PCIN form or equivalent

Please note the PCIN is a notification to Cl only. It is not a notification to the specific
stakeholder. Cl will use this information and work with program officials to determine
whether additional information is need and also assess timing, content and format for the
actual stakeholder notification.

Other Congressional Notifications: Certain notifications [Section 301(b); 301(c)], only to
the Appropriations Committees, are mandated by statute (see page 7). These notifications
are initiated by the contracting offices and only pertain to contract awards and
modifications or financial assistance awards or modifications. These are required in
addition to ANA or PCIN financial assistance award notifications, and should be
coordinated in tandem. The ANA and PCIN process will ensure any additional
congressional or intergovernmental stakeholders are notified as appropriate after the 3-
day mandated waiting period.

Security Incidents (Including Cybersecurity): Due to the nature of security incidents which
may unfold quickly and without notice, a separate notification process was established in a
Memorandum for Heads of Departmental Elements, dated August 23, 2013, “Security
Incidents (Including Cybersecurity) Notification Protocol.” Continue to follow this guidance
for all incidents described in the memorandum.
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Advanced Notification of Awards (ANA)
Congressional Grant/Contract Notification

The automated ANA system facilitates routine notifications to congressional stakeholders regarding
Departments financial assistance awards/terminations and contract award/terminations. These
notifications are executed at the time of award and not at the time of selection. Program Office
points of contact should notify Cl if selection notifications have already been done so the ANA
process can be suspended.

The automated ANA system allows the Contracting Officer, Program Office, and Cl to review,
update, approve, or reject notifications using an electronic DOE Form 4220.10, “Congressional
Grant/Contract Notification” (Appendix A). The ANA system automatically generates notification
forms based on the award status in the STRIPES procurement database. Once all coordination is
complete, ANA will transmit the DOE Form 4220.10 to relevant congressional stakeholders via
email.

If the Program Office believes additional outreach beyond the emailed DOE Form 4220.10 is
needed, the ANA process should be suspended and the Program Office should follow the Priority
Congressional Notification (PCIN) process. The ANA process should not be used if there is specific
timing associated with the public announcement, a DOE press release will be issued, or targeted
congressional outreach (emails, phone, meetings, conference calls, etc.) is required.

An ANA notification is required for the following actions:

e  Financial assistance awards valued at or above $2 million

e  Contract awards valued at or above $4 million

e Increasing or decreasing the value of a financial assistance award by $2 million or more

® Increasing or decreasing the value of a contract by $4 million or more, to include exercising an
option

e Termination of Financial Assistance based on original financial assistance value of $2 million or more

e Termination of Contract based on original contract value of $4 million or more The

ANA process consists of the following steps:

(1) Based on the anticipated award date in STRIPES, the ANA system will send an email tothe
Contracting Officer (CO) with an automatically-generated DOE Form 4220.10 for actions that
meet the reporting thresholds. This will occur 3 days prior to the expected award date.

(2) The CO receives the form and reviews the award information for accuracy, including the award
description, the type of action, and place of performance. The CO then approves or rejects the
notification.

(3) The ANA system transmits the form to the Program Office’s designated representative, who either
approves the award information within the ANA system or notifies Cl and the CO the award requires
a PCIN. In the event of a PCIN, the ANA process will be suspended and the Program Office will
provide Cl with PCIN materials.

(4) The ANA system notifies Cl of the need for approval. Cl approves and verifies the report for release
to appropriate Members of Congress or conveys to the Program Office that a PCIN should be utilized
and notifies the CO of a delayed implementation date.

Additional details are provided in the ANA User Guide, which describes the roles and
responsibilities of Cl, the Program Office, and CO.



https://powerpedia.energy.gov/w/images/4/49/ANA_User_Guide_4-14-14.pdf

Priority Congressional & Intergovernmental Notifications (PCIN)

The Priority Congressional & Intergovernmental Notification Form (Appendix C), is a primary
tool for Program Offices to inform CI/IGEA/CFO of upcoming program announcements that
may need congressional or intergovernmental notification. In general, the PCIN process
facilitates the exchange of information to prepare for upcoming announcements and serves as
a recommendation from the program on the execution of the notification. Use of the PCIN
form is preferred, but a substitute that includes all the pertinent information may also be

used.

As relevant, the Program Office is also responsible for coordinating with their respective Under
Secretary, Senior Advisor, and Public Affairs on the subject matter of the notifications.

The PCIN process applies to the following actions:

Any Known Significant Issue of Interest to Congress, state, local or Tribal governments
or generally any matter that merits a media release
Significant Contract or Financial Assistance Award:

0 Awards of interest to Congress, state, local or Tribal officials that particularly
highlight programmatic priorities, prime small business awards, or those that
generally merit press attention

0 Announcement of significant selections prior to award, including those that
individually or as a group fall below normal reporting criteria, but merit special
outreach

0 Awards of significant stakeholder interest, suspended ANAs (Contract
Award/Modification or Financial Assistance Award/Modification)

Final Request for Proposal (RFP) of $25 million or more or lower thresholds as
appropriate

Final Request for Proposal (RFP) of $50 million or more or lower thresholds as
appropriate

Achieving a Major Milestone/Discovery (DOE or Contractor)

Draft, Final EIS or Record of Decision (ROD)

Workforce Restructuring/Reduction in Force

(DOE or Contractor, greater than 25 workers)

Contractor Fee Determination or other fines or penalties

Appointment of Senior Official

Opening or Closing of Facility (DOE or Contractor)

DOE site visits or attendance at special events within a Member’s state or district by DOE senior
leadership

To inform Cl of an upcoming program announcement, Program Offices should complete a PCIN
form or its equivalent and provide it to their CI/IGEA/CFO Liaison for the program no later than
3 business days in advance of the proposed announcement date. Programs are encouraged to
be forward thinking in bringing information to Cl’s attention as early as possible. As a practical
matter, there are many important announcements that require far more than 3 days advance
notification. Accordingly, the 3 day timeframe should be considered a minimum requirement.
Cl will work with program officials to determine sensitivities, timing, notification method
(phone, emails, conference calls, etc.).




Keep in mind, the more information provided, the more effective DOE will be in our relationship
with Congress. The “Guide to Completing the Priority Congressional & Intergovernmental
Notification Form,” (Appendix B) provides additional tips, but generally each PCIN should
include:

e Talking points and/or background information;

e Adraft paragraph briefly summarizing the issue, which may be provided to Congress;

e A draft press release (if applicable);

e 9-Digit Zip Codes and project descriptions for each awardee, including Place of
Performance, for contract and financial assistance notifications; and

The Cl Liaison staff for your program is a resource to Program Offices in coordinating all
notifications. Should you ever have any questions regarding the need to complete a PCIN or the
process, please do not hesitate to engage your Liaison.

NOTE: The Office of Congressional and Intergovernmental Affairs operates as two units

= (I for Congressional interactions
= Intergovernmental and External Affairs (IGEA) for Governors, State Legislatures,
Mayors, Tribal Leaders and other key stakeholders.

The PCIN form or its equivalent should be emailed to your Cl program liaison always with
a copy to the IGEA & CFO contact, which are listed in Appendix D.




Other Congressional Notifications

There are currently two types of Congressional notifications that are legislatively required by the
FY 2012 and FY 2014 appropriations acts. These notifications are made exclusively to the
Appropriations Committees and are executed directly by the Contracting Officers. Please note,
these notifications must be verified as completed by the CFO prior to release of any public
information. If Cl notifications are appropriate they should be executed after the XX day waiting
period for Appropriations. CFO will coordinate with Program Offices directly to confirm the
notification have been made and the waiting period expired.

¢ Notices for Financial Assistance or Contracts of $1 Million or More: Section 301(b) of
the Energy and Water Appropriations Act for FY 2019 requires advance notification to
the Committees on Appropriations 3 full business days prior to contract and financial
assistance actions of $1 million or more.

o Notices for Multi-Year Financial Assistance or Contracts: Section 301(c) of the Energy
and Water Appropriations Act for FY 2019 requires advance notification to the
Committees on Appropriations prior to multi-year financial assistance actions.

Multiyear contract means a contract for the purchase of supplies or services for more
than 1, but not more than 5, program years. A multiyear contract may provide that
performance under the contract during the second and subsequent years of the
contract is contingent upon the appropriation of funds, and (if it does so provide) may
provide for a cancellation payment to be made to the contractor if appropriations are
not made. It does not apply to indefinite delivery/ indefinite quantity (IDIQ) contracts.
Nor, does it apply to construction contracts with a performance period covering two or
more years that is incrementally funded.

To determine if reporting is necessary for these awards, consult with local contracting staff or counsel.




Security Incidents (Including Cybersecurity) Notification Protocol

Due to the nature of security incidents which may unfold quickly and without notice, a separate
notification process was established in a Memorandum for Heads of Departmental Elements,
dated August 23, 2013, “Security Incidents (Including Cybersecurity) Notification
Protocol,”(Appendix F). Please refer to the memorandum for the all guidance parameters
associate with security incident notifications. In general these notifications are required with
respect to six types of incidents:

1) Significant physical security breaches at DOE facilities;

2) Actual or suspected penetration of an unclassified network where the theft, loss,
compromise or suspected compromise of a significant amount of controlled unclassified
information (i.e., Official Use Only [OUQ], or Unclassified Controlled Nuclear Information
[UCNI]) is determined;

3) Theft, loss, compromise, or suspected compromise of personally identifiable
information (PIl) for 100 or more individuals;

4) Theft, loss, compromise, or suspected compromise of classified matter (information or
material);

5) Actual or suspected penetration of a classified network; and

6) Select intelligence and counterintelligence incidents.

Even for incidents not specified above, the protocols contained within the memorandum should
be utilized for any security event that may result in significant external attention. In the event
of an applicable security incident, the cognizant program office (in coordination with other
Department elements that have relevant programmatic responsibility) is responsible for
notifying the Department offices and officials as soon as practical, including — when
appropriate — as events are unfolding.

To ensure Department-wide consistency, external notifications will be overseen by DOE’s
Assistant Secretary for Congressional and Intergovernmental Affairs.

e Inter-agency Notification: Executive Branch stakeholders will be notified as appropriate
which may include but are not limited to White House Office of Communications, White
House Office of Legislative Affairs, White House Office of Public Engagement and
Intergovernmental Affairs, the National Security Staff, and the leadership of other
affected Departments and Agencies.

e Congressional and Intergovernmental Notification: Cl, after consultation and in coordination
with other Departmental offices, will inform the appropriate congressional committees as soon
as practicable, as well as make any notifications to state, local, and tribal officials as warranted.
For purposes of notification, the appropriate congressional committees may include the staffs of
the Armed Services and Energy Committees, the Appropriations Subcommittees on Energy and
Water Development, and (for intelligence or counterintelligence issues) the House and Senate
Intelligence Committees.

For incidents involving only NNSA, the notification may be made by NNSA’s Office of External
Affairs after consultation with NNSA’s Office of the General Counsel and DOE’s Office of

Congressional and Intergovernmental Affairs.
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Guide to Completing the Priority
Congressional & Intergovernmental Notification Form

The Priority Congressional & Intergovernmental Notification (PCIN) process is to be used by
Program Offices to inform the Office of Congressional (Cl) ,Intergovernmental Affairs (IGEA)
& CFO of matters likely of significant interest to Congress, Governors, and local and Tribal
governments. The PCIN Form enumerates certain major items that should be covered
through the PCIN process; programs are encouraged to also notify regarding any other
noteworthy or sensitive issues that may prompt congressional or intergovernmental interest.

The PCIN package should be submitted to Cl NO LATER THAN 3 BUSINESS DAYS in advance of

an announcement.

GENERAL INFORMATION
e Submitting Office: Use standard office code, e.g. EE, FE, etc.

e Contact Person: List the person who can answer questions about the announcement
being proposed

e Phone: Direct number for the contact person or a number that will facilitate prompt
contact

e Email: Email address of the Contact Person

e Date Submitted: As appropriate

TYPE OF NOTIFICATION

e Check the box that describes the type of notification being submitted

DATE AND TIME OF PROPOSED ANNOUNCEMENT

e Provide a fixed day and time the program proposes for the announcement,
otherwise indicate a timeframe

KNOWN CONGRESSIONAL/INTERGOVERNMENTAL INTERESTS

e List names, including State or District represented, of any congressional or
intergovernmental stakeholders known to have an interest or might have an interest
in the subject of the notification

BRIEF DESCRIPTION OF NOTIFICATION FOR PUBLIC DISTRIBUTION

e Provide a concise, nontechnical (plain language) description that can be publicly
distributed without editing.

ATTACHMENTS

e Attachments may not be needed depending on the complexity of the
announcement being made. Only include attachments that provide additional
information beyond what is already provided on the first page of the PCIN.

APPENDIX B




Guide to Completing the Priority Congressional Notification Form—page 2

o Types of attachments
0 Talking Points:
= Strongly recommended if notifications should be made via telephone.
O Background Materials:

=  ONLY INCLUDE if the brief description section is insufficient to adequately
convey the action being taken or if additional inquiries would be anticipated
once the announcement is made (history, sensitivities, anticipated questions).

= Proposed schedule/sequence of events if timing crucial or coordination is
extensive.

= Full documents in a transmittable format (PDF copies or web links). This is
particularly relevant for RFPs, FOAs, RODs, Reports, EIS, etc.

NOTE: Cl should be informed when the notification will be handled by the
PCIN process in lieu of ANA. Contract or Financial Assistance: Provide 9-
digit zip codes for each awardee/selectee, including place of performance
and project descriptions.

O Draft Press Release: Press releases are for information only and should be
coordinated with Public Affairs. If you intend to issue a release, but it is notavailable
at the time the PCIN is submitted, please note that additional materials will be
forthcoming.

Emailing PCIN Package
e Email to: YOUR CI ,INTERGOVERNMENTAL (IGEA), AND CFO LIAISONS

0 If you are unsure of who covers your program, please call Cl’'s main number (202)
586-5450

0 The subject line should include the following information: “ACTION: PCIN—Insert
“Program Symbol” —Insert “Brief Description”

EXAMPLE—ACTION: PCIN—EERE, Biofuels Grant Award

APPENDIX B
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List of Points of Contact by Program

Program Career Federal Appointee IGEA POC CFO

POC
OSDBU Robert Tuttle Jack Cramton Amanda Quinones | Lisa Patterson
EIA Matt Manning Jack Cramton TBD Lisa Patterson
1A Martha Oliver Conner Brace TBD Bridget Forcier
ARPA-E Matt Manning Jimmy Ward Doug Little Bridget Forcier
opP Martha Oliver Allison Mills TBD Lisa Patterson
LPO Matt Manning Allison Mills Doug Little Bridget Forcier
ED Robert Tuttle Jack Cramton Amanda Quinones | Lisa Patterson
EE Martha Oliver Allison Mills Doug Little Mindy Renfro
Cyber Matt Manning Jack Cramton Amanda Quinones | Bridget Forcier
(CESER)
oTT Matt Manning Jimmy Ward Amanda Quinones | Bridget Forcier
MA Matt Manning TBD Doug Little Lisa Patterson
Clo Matt Manning Jack Cramton Doug Little Lisa Patterson
GC Robert Tuttle Conner Brace Doug Little Lisa Patterson
CFO Matt Manning TBD Doug Little Lisa Patterson
HC Matt Manning Jack Cramton Doug Little Lisa Patterson
IE Matt Manning Conner Brace Matt Manning Lisa Patterson
Nominations | N/A Shawn Affolter | N/A
NNSA Pat Temple Conner Brace Doug Little Bridget Forcier
EM Pat Temple TBD Amanda Quinones | Mindy Renfro
LM Pat Temple TBD Amanda Quinones | Mindy Renfro
EA & AU Pat Temple TBD Amanda Quinones | Mindy Renfro
NE Matt Manning Jimmy Ward Amanda Quinones | Mindy Renfro
OE Robert Tuttle Jack Cramton Amanda Quinones | Bridget Forcier
FE/Oil & Gas | Robert Tuttle Jack Cramton
FE/Coal Robert Tuttle Conner Brace Doug Little Lisa Peterson
PMA Robert Tuttle Jack Cramton Amanda Quinones | Bridget Forcier
SC Robert Tuttle Jimmy Ward Amanda Quinones | Bridget Forcier
IN Pat Temple Conner Brace TBD Bridget Forcier
PM Pat Temple TBD TBD Lisa Patterson
HG Robert Tuttle TBD TBD Lisa Patterson

Updated 9/17/2018

APPENDIX D




THIS PAGE INTENTIONALLY LEFT BLANK




Resource Information

All resources and information including this guide can be found on Powerpedia at:

https://powerpedia.energy.gov/wiki/Congressional %26 Intergovernmental Affairs

For Program Offices:

e General Resources:
https://powerpedia.energy.gov/wiki/Congressional Notifications Resources

e Priority Congress Notification Form (fillable):
https://powerpedia.energy.gov/wiki/File:PCIN Form PDF Fillable 9-2018.pdf

e (Il Contacts:
http://www.energy.gov/congressional/about-us/congressional-and-intergovernmental-affairs-staff

For Contracting Officials:

e Congressional Grant/Award Notifications Form (DOE F 4220.10)

http://www.energy.gov/sites/prod/files/2013/04/f0/4220-10%20Rev%20Last%20Edits%2003-20-
2013%20FINAL.pdf

e ANA User Guide
https://powerpedia.energy.gov/wiki/File:ANA User Guide9-2018.pdf

APPENDIX E
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Competition Requirements

Guiding Principles

e The Competition in Contracting Act (CICA) mandates, with limited
exceptions, the use of full and open competition.

e Exceptions to full and open competition require justifications and
approvals at specified levels.

References: [FAR 6 and DEAR 906]

1.0 Summary of Latest Changes

This update makes minor editorial and administrative changes.
2.0  Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references.

2.1 Background. The Competition in Contracting Act (CICA) of 1984 requires that
all acquisitions be made using full and open competition. Seven exceptions to using full and
open competition are specifically identified in Federal Acquisition Regulation (FAR) Subpart
6.3. Documentation justifying the use of any of these exceptions is required. Each exception,
with supporting documentation, must be certified and approved at specified levels that vary
according to the dollar value of the acquisition. The information that must be included in each
justification is identified at FAR 6.303-1 and 6.303-2.

2.2 Authority. The Secretary of Energy has designated and delegated certain
authorities and responsibilities to the Senior Procurement Executives (SPEs); these pertain to
implementing and executing statutory and regulatory competition requirements. For DOE
contracting activities, the SPE is the Director, Office of Acquisition Management. For National
Nuclear Security Administration (NNSA) contracting activities, it is the Deputy Associate
Administrator, Acquisition and Project Management.

In addition to the seven exceptions in FAR Part 6, DOE has two other authorities that provide for
other than full and open competition. These authorities are:


https://www.ecfr.gov/cgi-bin/text-idx?SID=0365f9b8097a0d8d29d2b160eebd503c&mc=true&node=pt48.1.6&rgn=div5
https://www.ecfr.gov/cgi-bin/text-idx?SID=0365f9b8097a0d8d29d2b160eebd503c&mc=true&node=pt48.5.906&rgn=div5
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e The Federal Property and Administrative Services Act (40 U.S.C. 474(13)), which
provides that nothing in this Act shall impair or affect any authority or programs
authorized under the Atomic Energy Act of 1954, as amended.

e The Atomic Energy Act of 1954, as amended, which provides that the President
may exempt any specific action of DOE in a particular matter carried out under
the authority of this Act from the provisions of law relating to contracts whenever
it is determined that such action is essential in the interest of common defense and
security.

2.3  Competition Advocates. To implement FAR 6.501, the Secretary of Energy has
delegated the authority for appointment of agency and contracting activity Competition
Advocates to the SPEs for DOE and NNSA. The SPEs have delegated to their respective Head
of Contracting Activities (HCA) the authority to appoint contracting activity competition
advocates. In addition, the HCA’s approval of Justifications for Other Than Full and Open
Competition (JOFOCs) is in accordance with the HCA Delegation of Authority/Designation
memorandum.

2.4  Justification. Contracting officers certify that the JOFOC is complete and
accurate and also require the acquisition initiator to furnish and certify that the supporting data
(e.g., verification of the government's minimum needs and schedule requirements, efforts to find
additional sources, rationale for limiting sources, or other information that forms the basis for
other than full and open competition) is complete, current, and accurate.

A complete JOFOC must include the results of market research and, if applicable, the sources
sought synopsis (see Chapter 5.2) as part of the main body of the justification and not as an
addendum. An attachment may be used to provide detailed reviews of responses to the synopsis
and companies reviewed during the market research, but the results of market research and a
summary of responses received must be included in the main body of the JOFOC.

Contracting officers must obtain legal review from the contracting activity’s legal counsel of a
JOFOC with an estimated amount of more than $1 million or such lower threshold as the
contracting activity legal counsel office may establish.

Each contracting activity should issue local implementing procedures that define the appropriate
processing of JOFOC:s at their locale. These procedures should specifically address the
responsibilities of the program manager and contracting activity’s legal counsel.

Dollar thresholds for JOFOC approvals are subject to change. See the applicable HCA
Delegation of Authority/Designation and FAR 6.304(a) for the current dollar thresholds.

For actions less than $700,000, the Contracting Officer should include the Competition Advocate
in the review of the JOFOC before signing it.
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Use of the attached model JOFOC, in conjunction with FAR 6.303-2, Content, will ensure
consistency with FAR requirements.

2.5 Use of “Unusual and Compelling Urgency” Exception (FAR 6.302-2). All
requirements citing urgency as the exception should receive careful scrutiny to assure that the
reason for the urgency is valid. The urgency exception contained in FAR Part 6 is not acceptable
if there is evidence of poor planning. The Government Accountability Office and other
reviewing organizations have held that the lack of planning or the delaying of a requirement to
use the urgency exception is viewed as an attempt to circumvent CICA requirements.

Section 862 of the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009
(Pub. L. 110-417) amended the Federal Property and Administrative Services Act of 1949 (41
U.S.C. 253(d)) to include a limit on the period of performance of contracts awarded

noncompetitively under unusual and compelling urgency circumstances. This requirement is
prescribed at FAR 6.302-2.

The total period of performance may not exceed the time necessary to meet the unusual and
compelling requirements of the work to be performed under the contract and award of another
contract for the required goods or services through the use of competitive procedures. The
period of performance may not exceed one year unless the head of the agency determines that
exceptional circumstances apply. The Secretary has delegated to the SPEs the authority to make
this determination.

When the contracting activity believes that exceptional circumstances exist for a contract period
to be longer than one year, the contracting activity must prepare a “Determination of Exceptional
Circumstances” (DEC) for approval by the appropriate SPE. For DOE procurements, the DEC,
along with a copy of the draft JOFOC, shall be submitted to the Office of Contract Management
(MA-62). NNSA contracting activities should follow the appropriate NNSA procedures.

e  When the contract will be awarded after the approval of the DEC, the contract may be for
a period greater than one year.
o The DEC and the JOFOC must justify the period of performance.

e When the contract must be awarded prior to the approval of the DEC, the contract may
only be awarded for a period of up to one year.
o If the item(s) being acquired requires a period of performance of greater than one
year, the DEC and JOFOC should justify this need and the contract may be
modified to include the additional time after the DEC and JOFOC are approved.

Use the attached DEC determination and findings (D&F) template. See STRIPES library.

2.6  Public Interest (FAR 6.302-7). In rare circumstances, the public interest may
not be best served by full and open competition. Such acquisitions should receive careful
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scrutiny to ensure that there are adequate reasons to support the finding that it is not in the public
interest to compete. This exception requires a determination by either the Secretary of Energy or
the Administrator, NNSA that it is not in the public interest to seek full and open competition in
the instant acquisition. This authority may not be delegated. The use of this exception is
extremely rare and may only be used when no other authorities in FAR 6.302 apply. The Public
Interest exception will be documented in a Public Interest Determinations and Findings (D&F).
No class Public Interest D&Fs are permitted. This authority is prescribed at FAR 6.302-7.

Regardless of dollar value, the contracting activity must prepare two documents: the “Public
Interest Determinations and Findings” and the Congressional notification letter. The Public
Interest D&F will be approved by either the Secretary of Energy or the Administrator, NNSA.
The Congressional notification letter will be signed by either the Secretary or the Administrator.

The contracting activity shall submit the D&F and the Congressional notification letter to either
one of the following: for DOE procurements to the Office of Contract Management (MA-62) or
for NNSA procurements, in accordance with the appropriate NNSA procedures.

Once the Secretary of Energy or the Administrator, NNSA has approved the Public Interest D&F
and signed the Congressional notification, be certain to place these documents in the contract
file. Do not award the contract until at least 30 days after the Congressional notification was
sent.

Use the attached model Public Interest Determinations and Findings, in conjunction with FAR
1.7, Determinations and Findings, and FAR 6.302-7.

Use the attached model Congressional notification letter. See STRIPES library.

2.7  Work Direction. Under no circumstance shall DOE personnel direct work to a
particular source through, or accept work for (e.g., from other Federal agencies via an
interagency agreement) any of DOE’s contractors or their subcontractors for the purpose of
avoiding the requirements of CICA, or as a means of satisfying a requirement that should be
contracted for by the Department.

Work assignments to any contractor in which the Department requires performance by a specific
subcontractor(s) must be supported by a JOFOC, in accordance with FAR Part 6, as if the work
were being contracted directly by the Department. In addition to satisfying the requirements of
FAR 6.303, the justification shall include a determination that such work is consistent with the
scope of the prime contractor’s assigned program responsibilities and that the directed
subcontractor has the technical capability to perform the work assigned. Consideration should be
given to preparing the justification to contract directly with the subcontractor as the prime
contractor (see FAR 15.404-1(h)).

DOE employees shall not initiate an interagency agreement under the Economy Act to another
Federal agency to circumvent Federal or DOE regulations, or in the belief that an outside agency
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will permit a lesser standard of adherence to Federal and Departmental procurement regulations
or policies than that expected of DOE contracting officers.

2.8 Public Availability of the JOFOC documents. FAR 6.305 requires agencies to
make JOFOC documents available for public inspection within 14 days after contract award on
the agency website and at the Governmentwide Point of Entry, which is Federal Business
Opportunities, at www.fbo.gov. FAR 6.305(f) provides exceptions to posting the JOFOC. In the
case of a contract award authorized pursuant to FAR 6.302-2, the rule requires that the JOFOC
be posted within 30 days after contract award. For FAR 6.302-7 Public Interest exceptions, the
approved D&F does not get posted or otherwise made publicly available.

In order to post a JOFOC at www.fedbizopps.gov, go to the Opportunities section and find the
"Justification & Approval (J&A)" notice type. Within DOE only the designated contracting
activity personnel are allowed to post to www.fbo.gov the standalone J&A Notices , as well as to
associate a notice with existing notices, such as awards, if applicable. The HCA shall ensure that
each JOFOC document is redacted, as appropriate, before sharing it publicly. The contracting
officer shall carefully screen a JOFOC for all contractor proprietary and other sensitive data,
removing such data if they exist, including references and citations. Also, the contracting officer
shall be guided by the exemptions to disclosure of information contained in the Freedom of
Information Act (FOIA, 5 U.S.C. 552) and the prohibitions against disclosure in FAR 24.202,
when determining whether other data should be removed. Before posting the JOFOC, the
contracting officer shall coordinate the redacted JOFOC as needed with the local counsel’s office
and the local FOIA officer.

2.9  Best Practices. When unsolicited proposals are considered, the unique or
innovative method, approach, or idea contained in such proposals must be described in the
JOFOC. Any unique, innovative, or proprietary features that might be compromised if publicly
disclosed in FedBizOpps must also be identified in the JOFOC.

For a JOFOC advocating limited competition, the circumstances surrounding the limitation,
including how the number of firms in the competition was determined, must be described.

Negotiations of a sole source contract should not begin before the JOFOC has been approved.

3.0 Attachments

Attachment Document Title

1 Justification for Other than Full and Open Competition

2 Determination of Exceptional Circumstances

3 Determination for Public Interest Exception

4 Sample Congressional Notification Letter for Public Interest Exception


http://www.fbo.gov/
http:www.fedbizopps.gov
http:www.fbo.gov
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Justification for Other than Full and Open Competition
Contracting Activity Processing the Requirement
Name of Organization Originating the Requirement
Identification Number (purchase request/solicitation number)

1. Identification of the agency and the contracting activity, and specific identification of the
document as a “Justification for Other than Full and Open Competition™.

2. The nature and/or description of the action being approved, e.g., sole source, limited
competition, establishment of a new source, etc.

3. A description of the supplies or services required to meet the agency’s needs.
4. The statutory authority permitting other than full and open competition.

5. A statement demonstrating the unique qualifications of the proposed contractor or the nature
of the action requiring the use of the authority.

6. A description of efforts to ensure that offers were solicited from as many potential sources as
is practicable. Include whether or not a FedBizOpps announcement was made and what
response, if any, was received, and include the exception under FAR 5.202 when not
synopsizing. Describe whether any additional or similar requirements are anticipated in the
future. (This may not be included as an addendum. It must be in the body of the JOFOC.)

7. Cite the anticipated dollar value of the proposed acquisition including options if applicable
and a determination by the Contracting Officer that the anticipated cost to the Government will
be fair and reasonable. When exceptional circumstances exist that require the period of
performance to exceed one year, the JOFOC shall state priced option period(s) will be included
and that a determination and findings is being prepared for the Senior Procurement Executive’s
approval.

8. A description of the market research conducted and the results or a statement of the reason
market research was not conducted. Do not simply refer to the sources sought synopsis.

9. Any other facts supporting the use of other than full and open competition, such as:
a. Explanation of why technical data packages, specifications, engineering descriptions,
statements of work or purchase descriptions suitable for full and open competition have not been

developed or are not available.

b. When FAR Subpart 6.302-2 is cited for follow-on acquisition as described in



Acquisition Guide Chapter 6.102 Attachment 1 December 2017

FAR 6.302-1(a)(2)(ii), an estimate of cost to the Government that would be duplicated and how
the estimate was derived.

c. When FAR 6.302-2 is cited, data, estimated cost, or other rationale as to the extent and
nature of the harm to the Government.

10. A listing of the sources, if any, that expressed a written interest in the acquisition.

11. A statement of actions the agency may take to remove or overcome any barriers to
competition if subsequent acquisitions are anticipated.

Certification

The information contained in this Justification for Other than Full and Open Competition is
certified accurate and complete to the best of my knowledge and belief.

Acquisition Initiator Contracting Officer
Signature Date Signature Date

(See FAR 6.2, 6.3, and 6.5, and DEAR 906.202, 906.304 and 906.501 for review and approval requirements under
specific circumstances.)

Reviews
Contracting Activity
Program Senior Official Legal Counsel
(or designee) (if > $1 million)
Signature Date Signature Date
Approvals
Contracting Activity

Competition Advocate
(if > $650,000* & **) Signature Date

Head of the Contracting
Activity
(if > $12.5 million*")  Signature Date

Senior Procurement
Executive
(if > $50 million™) Signature Date

*Dollar thresholds are subject to change; see FAR 6.304(a) for the current dollar thresholds.

**For actions less than $650,000, the Contracting Officer should include the Competition Advocate in the review of
the JOFOC before signing it.

“Dollar threshold is in accordance with the HCA Delegation of Authority/Designation.
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Determination of Exceptional Circumstances

Determination and Findings: To exceed period of performance beyond one year for
unusual and compelling urgency exception for other than full and open competition

Based upon the following determination and findings, the proposed procurement described
below may extend beyond one year.

Findings

1. The (contracting activity processing the requirement) proposes to acquire under solicitation or
contract (number), (title and description of service). The estimated value is $ (amount) for a
XX month.

2. The documentation shall explain why there is a need to exceed one year. Discuss items such
as the severability of services, why the requirement can not be competitively competed within
one year, etc. Enclose a copy of the Justification for Other than Full and Open Competition
(JOFOC) reviewed and signed by the appropriate officials except for the approving official
signature on the JOFOC.

3. A statement ensuring that any follow-on requirements will be solicited as a full and open
competition procurement.

Determination

Based upon the above findings and as authorized by Federal Acquisition Regulation 6.302-
2(d)(2), I have determined that the exceptional circumstance to exceed the period of performance
beyond one year for (title of service) is appropriate and is in the Government’s best interest. [
approve the exceptional circumstances.

Senior Procurement Executive Signature Date

(This is a D&F template. — Tailor the D&F to the specific action See STRIPES library. .)
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Determination for Public Interest Exception for (title of procurement)

Determination and Findings: To procure the requirement under Public Interest exception
for other than full and open competition

Based upon the following determination and findings, the proposed procurement described
below is not in the public interest to use full and open competition.

Findings

1. The (contracting activity processing the requirement) proposes to acquire under solicitation
or contract (number), (title and description of service). The estimated value is $ (amount) for
a XX month (include any options both in dollar value and/or state what are the periods of
performance.)

2. The documentation shall explain why it is not in the public interest to use full and open
competition. Discuss, at a minimum, why none of the other exceptions to full and open
competition apply and the rationale to support this exception.

3. Authority for this exception is 41 U.S.C. 2531(7) as implemented at Federal Acquisition
Regulation 6.302-7.

Determination

Based upon the above findings and as authorized by 41 U.S.C. 253(c)(7), I have determined that
it is not in the public interest to use full and open competition for (title of procurement). 1
approve this Public Interest exception to full and open competition. Expiration of this
Determination and Findings is up completion of contract (number).

Secretary of Energy Signature Date

Administrator National Nuclear
Security Administration
Signature Date

(Select the appropriate approving official and delete the other signature block.)
(This is a D&F template. — Tailor the D&F to the specific action. See STRIPES library. )
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Reviews for Determination for Public Interest Exception for (title of procurement)

Acquisition Initiator

Contracting Officer

Signature Date Signature Date
Contracting Activity

Program Senior Official Legal Counsel
(or designee)

Signature Date Signature Date
Contracting Activity
Competition Advocate

Signature Date
Head of the Contracting
Activity

Signature Date
Senior Procurement
Executive

Signature Date

10
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SAMPLE CONGRESSIONAL NOTIFICATION LETTER
FOR PUBLIC INTERST EXCEPTION

The President of the Senate The Speaker of the House
U.S. Senate U.S. House of Representatives
Washington, DC 20510 Washington, DC 20515

Subject: Public Interest Exception Notification of Pending Contract Action

Dear President and Speaker:

No earlier than thirty days from the date of this notification, the Department of Energy
(National Nuclear Security Administration) intends to award an action for (title of
procurement) pursuant to 41 U.S.C. 253(c)(7). I have determined that it is not in the public

interest to use full and open competition.

If you have any questions, please contact (insert the program office name and phone number.)

Sincerely,

Name of Secretary or Administrator
Title

11
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Competition Advocate Responsibilities

Guiding Principle

Agency Competition Advocates and Activity Competition Advocates have
various duties and responsibilities that help safeguard full and open
competition.

[References: FAR 6.5, FAR 7 and DEAR 906.501]

1.0 Summary of Latest Changes

This update: (1) updates the dollar thresholds for Justifications for Other than Full and Open
Competition in accordance with FAR 6.304, (2) deletes the Federal Procurement Data System-
New Generation (FPDS-NG) coding assistance sheet and screen shots for the FPDS-NG
Competition Report, and (3) includes administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
discusses the competition advocate requirements and responsibilities for the Department of
Energy.

FAR Subpart 6.5, “Advocates for Competition,” implements section 20 of the Office of Federal
Procurement Policy Act, which requires the head of each executive agency to designate an
Agency Competition Advocate and Procuring Activity Advocates (hereafter referred to as
Activity Competition Advocates). In accordance with DEAR 906.501, the Secretary of Energy
has delegated this authority for the appointment of the agency and contracting activity Advocates
to the SPEs. The duties and responsibilities of agency and procuring activity competition
advocates are prescribed by FAR 6.502. Additionally, FAR 6.502(b)(2) requires agency and
procuring activity competition advocates to prepare and submit an Annual Competition Report to
the Senior Procurement Executive (SPE) and the Chief Acquisition Officer. The minimum
annual reporting requirements are defined in FAR 6.502(b)(2) and shall be included in both the
Agency and Activity Competition Reports. If additional reporting requirements are required, the
Agency Competition Advocate will notify the Activity Competition Advocates via email. DOE
Acquisition Guide Chapter 6.1 requires the Activity Competition Advocate review and approval
on all Justifications for Other than Full and Open Competition (JOFOCs) pursuant to FAR


https://www.acquisition.gov/?q=/browse/far/6
https://www.acquisition.gov/?q=/browse/far/7
https://www.energy.gov/sites/prod/files/2013/07/f2/EDEAR%20July%202%202013%20final.pdf
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Subpart 6.3. FAR Part 7 requires any acquisition plan that proposes using other than full and
open competition to be coordinated with the cognizant Competition Advocate.

2.1 Authority. As mentioned, the Office of Federal Procurement Policy Act requires
the head of each executive agency to designate a competition advocate for the agency and for
each procuring activity of the agency. The Secretary of Energy has designated two SPEs that are
responsible for the portions of the Department for which they have been assigned.

2.1.1 Agency Competition Advocate. The DOE SPE is the Director, Office of
Acquisition Management and shall designate the Agency Competition Advocate for DOE. The
NNSA SPE is the Director of the Office of Acquisition Management and shall designate the
Competition Advocate for NNSA. The Agency Competition Advocates are responsible for the
following:

e Ensure the Annual Competition Report is completed by the Activity Competition
Advocate and submitted to their SPE by the required due date.

e Periodically monitor competition results throughout the fiscal year and provide
feedback directly to the Activity Competition Advocates, if needed.

e Approve all JOFOCs that exceed the Head of the Contracting Activity (HCA)
approval level. After approval, the Agency Competition Advocate will forward
the JOFOC to the appropriate SPE (DOE or NNSA) for approval.

e (Coordinate on any acquisition plan that proposes using other than full and open
competition when awarding a contract in accordance with FAR Part 7, which
exceeds the HCA’s approval level.

e The NNSA SPE shall provide an informational copy of the NNSA Annual
Competition Report to the DOE SPE. The DOE SPE shall retain the DOE and
NNSA reports and make them available to the OFPP, upon request.

e Determine and notify each Activity Competition Advocate of their competition
goal for the next fiscal year no later than October 31.

2.1.2 Heads of Contracting Activity. The SPEs have delegated the authority to
appoint Contracting Activity Competition Advocates to the HCAs. Each HCA shall designate an
Activity Competition Advocate for each activity in accordance with their delegation letter and
ensure the Agency Competition Advocate is copied on each delegation letter. If a delegation
requires a waiver (employee is not a GS/GM-15 and/or not a GS-1102), the HCA shall submit a
waiver request, proposed delegation letter, and the individual’s resume for Agency Competition
Advocate approval. The Agency Competition Advocate shall forward the waiver request to the




Acquisition Guide Chapter 6.502 September 2017

cognizant SPE, with an approval recommendation. The HCA shall ensure the Activity
Competition Report is submitted timely.

2.1.3  Activity Competition Advocate. Each Activity Competition Advocate is

responsible for the following:

2.2

Submit the reporting requirements required by FAR Part 6 in addition to any other
reporting requirements the Agency Competition Advocate requires. The Activity
Competition Advocate shall utilize the information contained within the
competition report tab of the FPDS-NG system for all statistical data contained
within the Activity Competition Report. The Activity Competition Report shall
be submitted to the Agency Competition Advocate no later than November 1% of
each calendar year (or next duty day if the 1% falls on a weekend).

Review the Federal FPDS-NG on a quarterly basis to ensure proper coding. If
discrepancies are encountered, they shall notify their respective Contracting
Officer and ensure all corrective actions are tracked and rectified within 30
calendar days.

Coordinate and maintain a copy of any acquisition plan that proposes using other
than full and open competition when awarding a contract in accordance with FAR
Part 7.

Review, approve and maintain a copy of all Justifications for Other than Full and
Open Competition (JOFOCs) greater than $700,000 but not exceeding $13.5M
(dollar thresholds are subject to change, see FAR 6.304(a) for the current dollar
threshold), and review all JOFOCs exceeding $13.5M. Please refer to DOE
Acquisition Guide Chapter 6.1 for detailed guidance on JOFOC:s.

Electronic Posting. The Agency Competition Advocate shall ensure the names

and phone numbers of the Competition Advocates are electronically posted. The electronic
posting shall be updated quarterly.
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ACQUISITIONPLANNING

Guiding Principles

Sound acquisition planning ensures that the contracting process is conducted in a
timely manner, in accordance with statutory, regulatory, and policy requirements, and
reflects the mission needs of the program.

An integrated team approach that includes appropriate representation from all
organizations having an interest in the requirement will benefit the acquisition planning
process.

Contracting professionals play a key role in ensuring that acquisition planningis
accomplished for each requirement and that the acquisition plan reflects appropriate
acquisition streamlining techniques and a sound business approach to buying the needed
goods and services.
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OVERVIEW

This chapter discusses the requirements for acquisition planning, provides guidance on plan
preparation, and provides a template for use in plan development.

DEFINITIONS

Acquisition: The acquiring by contract with appropriated funds of supplies or services
(including construction) by and for the use of the Federal Government through purchase or
lease, whether the supplies or services are already in existence or must be created, developed,
demonstrated, and evaluated. Acquisition begins at the point when agency needs are
established and includes the description of requirements to satisfy agency needs, solicitation
and selection of sources, award of contracts, contract financing, contract performance, contract
administration, and those technical and management functions directly related to the process
of fulfilling agency needs by contract.

Acquisition Planning: The process by which the efforts of all personnel responsible for an
acquisition are coordinated and integrated through a comprehensive plan for fulfilling the
agency need in a timely manner and at a reasonable cost. It includes developing the overall
strategy for managing the acquisition.

BACKGROUND

The Federal Acquisition Regulation (FAR) Part 7 requires agencies to perform acquisition
planning and conduct market research (see FAR Part 10) for all acquisitions. This planning is to
promote and provide for the acquisition of commercial items and to obtain full and open
competition whenever possible.

While FAR Part 7 is the principal part of the FAR that covers acquisition planning, various other
parts of the FAR also contain references to specific aspects of the acquisition planning process
(See references at the beginning of this chapter). In addition, DOE Order 413.3B, Program and
Project Management for the Acquisition of Capital Assets, addresses acquisition planning for
projects and major systems acquisitions.

This chapter aims to provide guidance on what the various acquisition regulations are and to
highlight some less well known requirements. Additionally, this chapter addresses the
procedures required by FAR 7.103. This chapter does not try to duplicate the guidance on how
to perform acquisition planning or what the documentation requirements are as these are
contained in the referenced regulations. However, to aid in the preparation of acquisition
plans, an Acquisition Plan Preparation Guide, and Acquisition Plan Template are included as
attachments to this Chapter.
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POLICY

Competition

Acquisition planners shall address the requirement to specify needs, develop specifications, and
to solicit offers in a manner that promotes and provides for full and open competition in
accordance with FAR Part 6, as supplemented by Part 906 of the Department of Energy
Regulation (DEAR), and Chapter 6 of this guide.

Written Plans

Written acquisition plans are required for cost reimbursement contracts, and for all other
acquisitions estimated to exceed $5.5 million except for the following classes of acquisitions:

* Architect-engineering services

. Broad agency announcements or unsolicited proposals

o Basic research from non-profit organizations

o Competitive procurement of commercial items

. Interagency agreements (IA) (applies only to the IA and not to any

Contracts issued pursuant to an IA)

Written acquisition plans shall be prepared in accordance with FAR 7.105. The Acquisition Plan
Template (Attachment 2) should be used in the preparation of written acquisition plans. If the
Alternate Approval Process discussed in Chapter 9 of the Acquisition Plan Preparation Guide
(Attachment 1) is used, briefing charts may serve as the written Acquisition Plan, provided that
each of the required areas listed by FAR 7.105 are addressed and appropriate approvals are
obtained. Acquisition planners should use the principles of FAR Part 7 in performing acquisition
planning for all acquisitions whether or not a written plan is required.

Acquisition Value

The estimated value of an acquisition is the total potential value of a procurement including the
sum value of the basic period of performance, all options, and all phases of all possible awards.

Period of Performance

Pursuant to DOE policy, the 5-year limitation (basic plus option periods) described at FAR

17.204(e) applies to all DOE contracts including those for information technology regardless of
type and other procurement award instruments. This includes agreements (e.g. basic ordering
agreements, blanket purchase agreements), interagency acquisitions, and orders placed under
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agreements or awarded under a Federal Supply Schedule or other indefinite delivery/indefinite
guantity contracts awarded by other agencies.

Requests for deviations from the 5-year limitation policy shall be addressed in the acquisition
plan. The acquisition plan shall include justification for exceeding five years and discuss
planned future assessment of continued performance either prior to exercise of options or at
the mid-term of a basic contract with no options. Evidence shall also be included showing that
the extended years can be reasonably priced. If an acquisition plan is not required, then the
pre-award file shall document the information described above.

Task or Delivery Orders

For the purposes of acquisition planning, orders placed under a Federal Supply Schedule
contract, task order or delivery order contracts awarded by another agency (for example a
Government-wide acquisition contract (GWAC) or multi-agency contract (MAC)) will be
considered the same as separate contracts. When the order exceeds $500,000, a
determination of best procurement approach is required to be performed and documented for
the file. (See FAR 17.502 and Acquisition Guide Chapter 17.2.) Review and approval levels for
each order shall be the same as an equivalent contract action. (See FAR 16.505(a)(8).)

Attachments
Attachment 1 — Acquisition Plan Preparation Guide
Attachment 2 — Acquisition Plan Template
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Acquisition Plan Preparation Guide

April 2012

Chapter1

Preface

This guide was written to help you prepare and process written acquisition plans (APs) as
required by Federal Acquisition Regulation (FAR) Part 7 and the Department of Energy
Acquisition Regulation (DEAR) Acquisition Guide Chapter 7.1. This guide provides advice on
content and coordination, answering such questions as: When is an acquisition plan required?
What information is required? Who approves it? How is it processed? How long does it take?
The aim is to consolidate multiple levels of regulations into an easy-to-use guide which
translates the regulatory requirements into commonly understood terms, provides references
to facilitate further research on acquisition requirements, and provides practical lessons learned
from those who have gone before you. The requirement for preparation of written acquisition
plans is defined in the Federal Acquisition Regulation (FAR) Part 7 and internal DOE

Orders and guidance. This guide is not intended to serve as a substitute for these regulations;
therefore, as each topic is discussed, specific regulatory citations are provided to facilitate
your reference.

Although this guide contains references to terms such as program office, program manager,
etc., the guide applies to any appropriate acquisition.

This guide is consistent with the FAR and its supplements as of the date of publication.
References to other internal DOE Orders and guidance are provided to facilitate further
research only and are current as of the publication date of this guide. Reasonable efforts will
be made to maintain the currency of regulatory and other references. However, contracting
staff should verify that references used herein are current at the time of acquisition plan
development.

Acquisition plans are distinct from, and in addition to the Acquisition Strategy required by DOE
Order 413.3B.
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Chapter 2

What Is An Acquisition Plan?

e STRATEGY PLAN FOR ACTION AND ACQUISITION MANAGEMENT
* ANSWERS WHO, WHAT, WHEN, WHERE, AND HOW

e CONCISE AND FLEXIBLE, YET COMPREHENSIVE

¢ RESPONSIVE TO KEY ACQUISITION POLICY PRIORITIES

An acquisition plan is a document which provides the overall strategy for accomplishing and
managing an acquisition. The plan formally documents the approach to fill the need, optimize
resources, and satisfy policy requirements for a proposed acquisition. It answers the “who-
what-when-where-why-how” of the acquisition strategy planning process.

The plan should provide sufficient information so that someone unfamiliar with the program
will understand what is being proposed. However, the plan need not be lengthy. A concise,
clear statement of the facts and rationale supporting the technical and business judgments may
be all that is necessary.

An acquisition plan should be general enough to allow some detailed program management
flexibility, but be specific enough to give coordinating and approving officials adequate
information on the technical and business aspects of the acquisition upon which to base their
decisions. Toward this end, the plan should clearly demonstrate that those responsible for an
acquisition have ensured the following key elements are addressed (in addition to the
requirements of FAR 7.103):

The government will get what it needs, when it is needed, within established cost
objectives;

Sufficient and appropriate funds are available/obtainable;

A sound and equitable business arrangement is planned;

Risks due to concurrent development/production are managed;

The systems/equipment will be supportable when fielded;

The national goals of competition and small business utilization are supported;
Commercial items or non-developmental items are encouraged wherever possible; and

DOE has sufficient resources or can obtain the necessary resources to award and
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administer the contract.

Chapter3

Why An Acquisition Plan?

* PLANNING IS THE KEY TO SUCCESS

e CHECKLIST OF POTENTIAL CONSIDERATIONS

e COMMUNICATES PLAN TO SENIOR MANAGEMENT
* GENERATES STAKEHOLDER COMMITMENT

e RECORDS DECISIONS FOR THE FUTURE

e REQUIRED BY POLICY AND REGULATION

It has been said that, “failing to plan is planning to fail.” Given the complexity of the acquisition
business, this seems particularly true for the work we do. The acquisition plan is a valuable tool
because it allows all participants in the planning of an acquisition to establish logically and
systematically an approach for meeting a Government need. It also provides the impetus for
stakeholders interested in an acquisition to review regulatory requirements in advance. This
review process allows participants to anticipate problems which may arise and to formulate
plans to avoid them, as well as to anticipate required approvals, waivers, etc., that may be
necessary.

The acquisition plan serves many other related purposes. It is used to communicate the
program office’s approach to senior management. These senior personnel are focused on very
high level questions, such as, is the plan consistent with current DOE policies and strategic
goals, is the plan executable, and are the top level objectives appropriate and in the best
interest of the Department and the United States? On a more fundamental basis, the plan
helps to generate commitment by all stakeholders to support the plan’s execution, and it serves
as a permanent record of decisions made regarding the acquisition strategy which can be
referenced by those who become involved in the program in the future.

In addition to being a valuable tool in the acquisition process, an acquisition plan is required by
Part 7 of the FAR, “Acquisition Planning.”
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Chapter4

When Is An Acquisition Plan Required?

Acquisition planning is required by FAR Part 7 for all acquisitions. Written acquisition plans are
required for cost reimbursement contracts, and for all other acquisitions where the total
estimated contract cost is $5.5 million and above except the following:

. Architect-engineerservices

. Broad agency announcements or unsolicited proposals

. Basic research from non-profit organizations

. Competitive procurement of commercial items

. Interagency agreements (IA) (applies only to the IA and not to any contracts issued

pursuant to an IA)

A head of contracting activity (HCA) may require written acquisition plans for procurements
below the $5.5 million level. In considering whether or not a written acquisition plan is needed,
the total estimated cost of the contract should be used. The total estimated contract cost is the
estimated value of the contract(s) and all options and all phases covered by the acquisition
plan.

Program and Phased Acquisition Plans

Acquisition plans may be prepared on a system or individual contract basis depending on the
acquisition. If the plan is developed on a system basis, the plan should fully address all
component acquisitions of the program or system. A single acquisition plan may be used for all
phases of a phased acquisition provided the plan fully addresses each phase, and no significant
changes occur after plan approval to invalidate the description of the phases. If such significant
changes do occur, the plan should be amended and approved at the same level as the original
plan.

Urgent Requirements

For acquisitions having compressed delivery or performance schedules because of the urgency
of the need, the approving authority may waive the acquisition planning formality and detail.



Acquisition Guide Chapter 7.1 February 2015

Contract Bundling

The bundling of contracts occurs when two or more requirements previously provided under
separate smaller contracts are consolidated into a single requirement that is likely to be
unsuitable for award to a small business concern. During the acquisition planning phase,
planners should be aware of the benefits of and restrictions on bundling. If a bundled
acquisition is planned, additional approvals may be required depending on the dollar value.
FAR 7.107 provides guidance on acquisitions involving bundling.

References: FAR 7.103, the DEAR Acquisition Guide Chapter 7.1, Acquisition Planning.
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Chapter5

Who Writes The Plan?

* [TISAPROGRAM MANAGEMENT RESPONSIBILITY
e DON’T GO IT ALONE; USE YOUR PROGRAM OFFICE TEAM
e USE THE EXPERTISE OF FUNCTIONAL STAFF OFFICES AND/OR THE IPT

The program manager (this guide uses the term “program manager” throughout but “Federal
project director” may be the correct term if a Federal project director has been so designated
by the Department) has primary responsibility for preparation of the acquisition plan.
However, the program manager must rely on the expertise and input from the various
functional activities involved in the acquisition process for assistance in the preparation of the
plan. In this regard, close coordination with the assigned contracting officer is particularly
important in developing an appropriate contracting strategy and business approach. Others
who should participate as appropriate for the acquisition include representatives from General
Counsel (including procurement, program, and patent counsel), Office of Chief Financial Officer,
Office of Health, Safety and Security, Office of Economic Impact and Diversity, Office of Legacy
Management, Office of the Chief Information Officer, and Office of Acquisition and Project
Management. See Chapter 8 of this guide for a suggested process to accomplish the drafting
phase.

The most effective plans are the result of a true team-effort process of planning. Poor plans are
produced when planning is the by-product of the necessity of having to prepare a written plan.
In other words, the key to success is to plan first, then document the plan. The process of
planning involves lots of dialog with the user, the supporter, and the various functional experts
assigned to the program management office and field staff organizations. In addition to using
the team of specialists within the program office, you should use representatives from the
functional staff offices to discuss and refine all planning issues. If the acquisition is subject to
DOE Order 413.3B, the order requires the use of an Integrated Project Team (IPT) in developing
the acquisition strategies. It is recommended that the IPT be used to develop contract specific
acquisition plans which should naturally flow from acquisition strategies. An early exchange of
information among industry and the program manager, contracting officer, and other
participants in the acquisition process can help identify and resolve concerns regarding the
acquisition strategy, including proposed contract type, terms and conditions, and acquisition
planning schedules; the feasibility of the requirement, including performance requirements,
statements of work, and data requirements; the suitability of the proposal instruction and
evaluation criteria, including the approach for assessing past performance information; the
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availability of reference documents; and any other industry concerns or questions. Techniques
for sharing this information are listed in FAR 15.201 and include draft RFPs, small business
conferences and budget information.

Remember, an acquisition plan serves to generate commitment by all stakeholders to support
execution of the plan. The best way to achieve this commitment by all stakeholders is to have
them participate actively and early in the planning process. In order for the government to
successfully meet its overall program objectives, everyone involved in planning and executing
the program must feel some ownership.

Reference: FAR 7.104; the DEAR Acquisition Guide Chapter 7.1, Acquisition Planning;
DOE Order 413.3B, Program and Project Management For the Acquisition of Capital
Assets; and DOE Guide 413-3-13, U.S. Department of Energy Acquisition Strategy Guide
for Capital Assets Projects.
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Chapter6

Who Approves The Plan?

Chapter 7.1, Acquisition Planning, of the DOE Acquisition Guide, contains the review and
approval authorities for acquisition plans.

Review and Approval Levels

X Acquisitions subject to DOE Order 413.3B: DOE Order 413.3B, Program and Project
Management For the Acquisition of Capital Assets, establishes levels for both the review
and approval of acquisition strategies (formerly called acquisition execution plans, see
DOE Manual 413.3-1) for requirements subject to the order.

X Acquisitions subject to DOE Order 436.1: DOE Order 436.1, Departmental
Sustainability, establishes the requirement for the review of utility procurement actions.
(NOTE: NNSA utility actions are approved by NNSA based on review recommendations
from FEMP)

X Acquisitions subject to Chapter 71 of this Guide: For all acquisitions that require the
review and approval in accordance with Chapter 71, Review and Approval of Contract
Actions, of this guide, the acquisition plan for actions that have been selected for review
should be submitted to the Office of Contract Management (MA-62) for review and
approval prior to the solicitation being issued.

X All Other Acquisitions: Acquisitions plans for requirements not subject to either DOE
Orders 413.3B, 436.1, or Chapter 71, Review and Approval of Contract Actions, of this
guide, are to be reviewed and approved in accordance with local procedures established
by the HCA.

Local Procedures

The head of the contracting activity (HCA) or designee should establish the local procedures for
acquisition planning for all acquisitions consistent with FAR Part 7, DOE Order 413.3B, this
Chapter, and other applicable regulations.

Changes

The acquisition plan may be changed or amended if circumstances, facts or assumptions of the
original plan have changed or if it makes good business sense to do so. Material or significant
amendments to the acquisition plan such as changes in contract type, competition, method of
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solicitation, funding, or major milestones should be approved at the same level as the original
plan and be properly documented.
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Chapter?7

Preparationand Approval Process

l. Introduction

Acquisition plan approval is obtained using a five-phase preparation process. The phases are
drafting, consultation, resolution, local signature, and external approval, as required. The
process and the estimated time required to accomplish each phase depends on the
complexity of each acquisition.

. Drafting Phase

The first step is to figure out your plan, then document the plan using the format and
content assistance provided in this guide. Bring together your team -- those who will play a
part in carrying out the acquisition, to discuss the issues to be addressed in the acquisition
plan. This should be done early in the process. Remember, an IPT must be assembled for all
actions which require an acquisition strategy plan in accordance with DOE Order 413.3B and
DOE Guide 413.3-13. Use the IPT to help refine difficult strategy issues and consult the Field
and Headquarters’ staffs to answer specific questions or to discuss feasible alternatives
within their area of expertise.

One way to begin drafting the acquisition plan is to assign certain sections of the plan to the
team member who provides your expertise in that area. For example, you may ask the
contracting officer to draft the contracting area and the patent attorney to draft the patent
section. If you use this approach, the program manager or other assigned project officer will
need to draft the general areas and integrate the inputs from the other team members. The
alternative is to assign one individual to draft the entire plan, contacting other team
members as necessary to obtain the required assistance and comment.

It is important that all of the team members contribute their expertise to the plan.
Therefore, regardless of the technique used, it is recommended that every team member
review and comment on the completed plan before you proceed to the next phase. Your
program office may require other in-house reviews such as by the contracting director, other
managers, and/or user liaisons.

The time required to accomplish the drafting phase will vary depending on program
complexity and dollar value. If the major strategy questions were resolved in the team
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planning process, it is normally possible to draft the plan and complete in-house reviews in a
relatively short timeframe.

Market Research

One of the first considerations must be market research. This is a significant requirement
that needs to be addressed before you can properly draft an acquisition plan. Questions
such as, what the market place offers, are there small business sources capable of satisfying
the agency’s requirement, whether or not the requirement is overstated in a way that might
preclude commercial items, and what the customary commercial practices for buying the
item might be are all questions that need to be answered before you can draft a plan. The
Small Business Specialist should be invited to participate in market research. They are an
excellent source for aiding in the construction and conduct of market research particularly
if emphasis is to be placed on locating and using capable small business sources.

Acquisition planners should:

] Specify needs for printing and writing paper consistent with the minimum
content standards specified in section 2 of Executive Order 13423 of January 26,
2007, Strengthening Federal Environmental, Energy, and Transportation
Management (see FAR 11.303);

J Comply with the policy in FAR 11.002(d) regarding procurement of products
containing recovered materials, and environmentally preferable and energy-
efficient products and services;

. Specify needs and develop plans, drawings, work statements, specifications, or
other product descriptions that address Electronic and Information Technology
Accessibility Standards (see 36 CFR part 1194) in proposed acquisitions (see FAR
11.002(e)) and that these standards are included in requirements planning,
as appropriate (see FAR Subpart 39.2);

. Ensure that knowledge gained from prior acquisitions is used to further refine
requirements and acquisition strategies. For services, greater use of
performance-based contracting methods and, therefore, fixed-priced contracts
(see FAR 37.602-5) should occur for follow-on acquisitions to the maximum
extent practical and where appropriate;

J Structure contract requirements to facilitate competition by and among small
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business concerns; and

. Avoid unnecessary and unjustified bundling that precludes small business
participation as contractors (see FAR 7-107)(15 U.S.C. 631(j)).

Contracting officers should:

. Make a determination, in accordance with FAR 37.205, prior to issuance of a
solicitation for advisory and assistance services involving the analysis and
evaluation of proposals submitted in response to a solicitation, that a sufficient
number of covered personnel with the training and capability to perform an
evaluation and analysis of proposals submitted in response to a solicitation are
not readily available within the agency or from another Federal agency in
accordance with the guidelines at FAR 37.204; and

. Ensure that no purchase request is initiated or contract entered into that would
result in the performance of an inherently governmental function by a
contractor and that all contracts or orders are adequately managed so as to
ensure effective official control over contract or order performance. (See
Chapter 37, Service Contracting, of the Acquisition guide.)

) For direct or assisted interagency acquisitions, ensure the determination of best
procurement approach, the business case analysis (as applicable), and the Economy
Act determinations and findings (as applicable), are performed and documented in
accordance with FAR 17.502 and Acquisition Guide Chapter 17.1, Interagency
Acquisitions, Interagency Transactions, and Interagency Agreements.

. Determine, in accordance with FAR 16.504(c), whether multiple awards are
appropriate as part of acquisition planning for IDIQ contracts and document the
decision in the acquisition plan or contract file. For indefinite-quantity contracts
for advisory and assistance services exceeding three years and $12.5 million,
including all options, the contracting officer must make multiple awards unless
the contracting officer or other official designated by the Head of the Agency
determines in writing as part acquisition planning, that multiple awards are not
practicable. (See FAR 16.504(c)(2)). This requirement does not apply if a
determination is made that the advisory and assistance services are incidental
and not a significant component of the contract. (See FAR 16.504(c)(2)(ii)).

J Consider contracting or subcontracting opportunities for small businesses, small
disadvantaged businesses, women-owned small business concerns, historically
underutilized business zones, and other socioeconomic programs. FAR 19.501(c)
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requires contracting officers to review acquisitions to determine if they can be
set aside for small businesses. If the requirement cannot be set aside, the
acquisition plan for a negotiated procurement should consider including
incentives for the selected contractor to meeting small business subcontracting
goals. (See FAR 19.705-1, General Support of the Program.)

Acquisition Milestones

¢ Determine the Milestones Necessary to Complete the Acquisition

Acquisition planning starts with formulating an acquisition strategy. Acquisition
planners, with the support of the contacting officer, must identify, as early as possible,
all the milestones in the acquisition process for the specific acquisition contemplated. It
is impossible to plan an acquisition intelligently if every milestone specific to that
acquisition is not identified.

* I|dentification of an Official/Office Responsible for Completing each Milestone

Each milestone must have an official/office that unambiguously accepts the
responsibility to complete it.

* Establishing A Lead Time For Each Milestone

After the acquisition planner has identified each milestone in the acquisition process and
the official/office to complete it, the next step is for the acquisition planner and

each official/office responsible for a milestone to establish, collaboratively where other
offices’ support is needed, a realistic lead time to complete it. Collaboration must be
among all the parties that will be involved in the milestone. The parties involved with
vary depending, among other things, on the size, sensitivity, and importance of the
acquisition. Some of the potential parties include the program office, contracting
officer, senior program officials, the Office of Procurement and Assistance Management,
the Office of the General Counsel, the Office of the Chief Financial Officer, and the

Office of Small and Disadvantaged Business Utilization.

The acquisition planner and the responsible official/office cannot establish a realistic
lead time for a milestone without obtaining the agreement of every party involved in
completing the milestone. For any review associated with a milestone, for example, the
acquisition planner and the official/office responsible must identify the reviewers and
obtain a commitment from them to complete their initial reviews in an agreed to time
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period. Then the acquisition planner and the official/office must take into account the
time it will need to resolve every comment the reviewers may have. The acquisition
planner and official/office must recognize that review times vary depending on the
complexity, size, and sensitivity of the acquisition. Extremely complex, sensitive issues
will likely require considerable interchange between the official/office attempting to
obtain the reviewer’s approval and the reviewer. Using a standard lead time, such as
one from the Department’s Stripes system, for a difficult and complex acquisition is
neither realistic nor productive. Every acquisition has unique aspects. The bottom line
is the acquisition planner and the official/office responsible for a milestone must meet
with all of the parties that have a role in completing the milestone, for example, the
associated reviewer at the field office or the headquarters office, and negotiate a lead
time congruent with the nature of the acquisition.

¢ Firm Commitment to Meet Each Milestone

In addition to establishing realistic milestones and a realistic lead time for each
milestone, acquisition planners must ensure they obtain from each official/office clear
assurance of acceptance of the responsibility for completing its milestone.

Ill. Consultation Phase

FAR 7.104(c), DOE Acquisition Guide Chapter 7.1, and/or HCA procedures require that
certain offices coordinate and/or sign the acquisition plan. Those who review the plan
should, to the maximum extent practicable, provide appropriate comments and are
encouraged to provide specific alternative wording if they find the original wording vague or
unclear. Reviewers are also strongly encouraged to call the program manager if they have
questions regarding the plan, so that they may provide only meaningful and constructive
comments.

IV. Resolution Phase

The goal of the resolution phase is to resolve all significant content comments. There are
normally three ways in which a comment may be resolved. First, the program office may
concur with the comment and make the recommended change. Second, the reviewer may
agree with the program office position and withdraw the comment. Lastly, the parties may
agree to disagree and the issue is elevated to the appropriate level for resolution.

The time required to accomplish the resolution phase will vary depending on the scope of
comments and the aggressiveness of the program office in accomplishing the resolution and
making required changes.

V. Local Signature Phase
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VI.

The program manager is responsible for adequate resolution of all comments. The names
and signatures of the required signers are added to the cover page in accordance with the
local procedures established by the HCA.

External Approval Phase

Unless otherwise designated by the HCA, the program manager will act as the field focal
point for the resolution of any comments. Within headquarters, the headquarters’ focal
point will be the assigned analyst in the Field Assistance and Oversight Division which is
located in the Office of Contract Management. The headquarters’ focal point will be
responsible for tracking the document through the review and approval process. Once the
acquisition plan is approved, the plan is returned to the field focal point or the contracting
officer for incorporation in the official contract file.

VIII. Processing Change Pages, Updates, and Amendments

When the acquisition plan is being reviewed for approval by headquarters and changes are
requested, these changes are accomplished through the incorporation of “change pages.”
These change pages should be marked with a bar in the margin identifying the changed
portion(s) and a revision number and date in the lower right hand corner of the page. The
field focal point will forward change pages to the Headquarters’ focal point as appropriate.
Normally, change pages are not reviewed by the functional field offices; however, the field
focal point should advise the applicable functional staff offices of the change being
submitted, if appropriate.

If a change occurs to the program which significantly affects the acquisition plan, the
contracting officer shall submit a revised acquisition plan to the approval authority with a
statement summarizing the changes. Examples of changes which might warrant a plan
revision are scope, dollar value, or contract type changes. The revised acquisition plan
should reflect the current status of the action(s) described.

Acquisition plan amendments shall be processed after acquisition approval when significant
program changes occur. Examples include but are not limited to changes in contract type,
significant changes in quantity, changes in scope of work required, period of performance, or
funding requirements. Acquisition plan amendments must contain a signed cover sheet with
the basic acquisition plan number and sequential amendment number designation. For
minor revisions, acquisition plan amendments must contain a clear description of each
changed sentence or paragraph, an explanation of the reason for and significance of the
changes, and acquisition plan replacement pages. For major revisions, acquisition plan
amendments must contain an entire amended acquisition plan and a “Changes Made by
Amendment X to Acquisition plan Y” document summarizing the changes.
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Processing of amendments should be managed through the same five phase preparation
process used to approve new acquisition plans.
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Chapter8

Preparer’s and Reviewer’s Checklist for Success

FOR PREPARERS:

* DO HOLD A KICKOFF MEETING WITH THE PROGRAM OFFICE TEAM

¢ DO PLAN FIRST, AND THEN DOCUMENT THE PLAN -- THE LITTLE STUFF IS EASY WHEN
YOU FIGURE OUT THE BIG STRATEGY ISSUES:

e What are your performance, cost, and schedule objectives?

¢ What are the user’s requirements? Have they been addressed?

¢ What are the risks of not achieving them?

¢ What contract type is appropriate given the risks?

e What metrics will be used to accept the deliverables(s)?

¢ How will the user maintain the items?

e How will the user keep the items operational?

¢ What kinds of data do we, the user, and supporter need?

¢ |s there a competitive market for the effort

¢ Does the market research indicate that this acquisition should be set-aside for small
business?

¢ How can we develop/sustain competition through follow-on and support efforts?
¢ Do we need a warranty?

¢ What does the market place offer?

¢ |s my requirement overstated in a way that might preclude commercial items?

e What are the customary commercial practices for buying the item?

¢ For environmental cleanup or remediation requirements, what characterization data is
available and what are the end point criteria?

*What are unknowns and what are the risks associated with those unknowns?

¢ What Government Furnished property, services, and data will be required and what are
the risks associated with providing that data regarding quality and timeliness

e DO GET THE HELP OF THE FUNCTIONAL “EXPERTS” AND THE IPT WHEN YOU NEED IT.

* DO GIVE A CLEAR OVERALL NON-TECHNICAL DESCRIPTION OF YOUR PROGRAM. EXPECT
THOSE WHO READ THE PLAN TO BE TOTALLY UNFAMILIAR WITH YOUR PROGRAM
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* DO ENSURE THE PLAN IS CONSISTENT WITH THE STRATEGY DISCUSSED BY THE IPT --
HIGHLIGHT AND EXPLAIN DIFFERENCES

* DO INCLUDE THE DISPOSITION OF IPT RECOMMENDATIONS IN APPROPRIATE PORTIONS
OF THE PLAN

® DO USE SPELL CHECK PROGRAMS AND HAVE YOUR TEAM PERFORM A THROUGH QUALITY
CHECK

e DO USE THIS GUIDE IN PREPARING THE PLAN
* DO USE YOUR TEAM TO ACCOMPLISH REGULATORY RESEARCH NEEDED TO FULLY
UNDERSTAND THE ACQUISITION PLANNING ISSUES TO BE INCLUDED IN THE PLAN

e DO EXPLAIN IN SUFFICIENT DETAIL ANY PROGRAM OR CONTRACT FUNDING
e DON’T LEAVE OUT DISCUSSION OF CONTRACT OPTIONS

* DON'T FORGET AAMFTWDKWTM (Acronyms Are Meaningless For Those Who Don’t Know
What They Mean)

e DON’T SIMPLY INDICATE A TOPIC IS NON-APPLICABLE WITHOUT SAYING WHY. (This will
save you many comments from future reviewers.)

e DON’T START THE CONSULTATION PHASE UNTIL YOU AND YOUR TEAM FEEL THE PLAN IS
TRULY COMPLETE

FOR REVIEWERS:

e DO PROVIDE COMMENTS WHICH ARE SPECIFIC AND CAN BE ACTED UPON (DON’T JUST
ASK QUESTIONS)

e DO CALL THE PROGRAM MANAGER, CONTRACTING OFFICER, OR THE FIELD FOCAL POINT
FOR ACQUISITION PLANS IF YOU HAVE QUESTIONS DURING YOUR REVIEW

e DO CLEARLY IDENTIFY THE PAGE, SECTION, PARAGRAPH, AND LINE TO WHICH YOUR
COMMENT APPLIES

* DO GIVE COMPLETE REGULATION CITES WHEN APPLICABLE

* DO PROVIDE SPECIFIC ALTERNATIVE WORDING IF ORIGINAL WORDING IS UNCLEAR OR
AMBIGUOUS
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e DO REMEMBER THIS GUIDE IS NOT DIRECTIVE. PLAN CONTENTS ARE PRESCRIBED BY THE
FAR AND FAR SUPPLEMENTS

e DO REMEMBER, YOUR GOAL IS TO HELP THE PROGRAM MANAGER PUT TOGETHER A
SUCCESSFUL ACQUISITION PROGRAM PLAN

OTHERCONSIDERATIONS:

Information Technology (IT)

Acquisition planners for IT acquisitions shall comply with the capital planning, and investment
control requirements in 40 U.S.C. 11312 and OMB Circular A-130 (See FAR 7.103(v) and
7.105(b)(4)(ii)(A) and (B)). In addition, contracting officers should consider the rapidly changing
nature of IT through market research and the application of technology refreshment
techniques. The acquisition plans should analyze risks, benefits and costs in accordance with
FAR Subpart 39.1. (See FAR 16.505(a)(8) in regards to task or delivery orders for IT
requirements.) The 5-year limitation for period of performance applies to all DOE contracts
including IT contracts. See Policy section of Acquisition Guide Chapter 7.1 for details.

Contract Management Planning

It is vitally important to commence planning for the management of the contract during the
formation of the acquisition plan because many of the potential issues and risks that could
cause significant problems during the performance of the contract can either be eliminated or
mitigated at this stage by sound analysis and planning. During the planning of the acquisition,
the team should identify critical areas of contract performance, Government obligations and
responsibilities that may arise during contract performance, and key assumptions and risks
associated with the contract.

Guidance on Contract Management Planning and the requirement to create a formal Contract
Management Plan for DOE elements is provided in Chapter 42 of the DOE Acquisition Guide.
NNSA guidance is contained in a “Guide to Creating a Contract Management Plan,” March 2002.
Submittal requirements for Headquarters review and approval of Contract Management Plans
are provided in Chapter 71 of the DOE Acquisition Guide.

Two Phase Design-Build Method

Acquisition planning using two phase design-build selection procedures (not to be confused
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with FAR Part 14 Two-Step Sealed Bidding) should include the considerations of FAR 36.301.

International Agreements

When placing contracts with contractors located outside the United States, for performance
outside the United States, contracting officers, in accordance with FAR 25.802, must:

e Determine the existence and applicability of any international agreements and
ensure compliance with these agreements; and

e Conduct the necessary advance acquisition planning and coordination between the
appropriate U.S. executive agencies and foreign interests as required by these
agreements.

Utility Services

Prior to executing a utility service contract, the contracting officer shall conduct market surveys
and perform acquisition planning in order to promote and provide for full and open
competition provided that any resultant contract would not be inconsistent with applicable
state law governing the provision of electric utility services. (See FAR 41.202).

All contracts, contract modifications (excluding administrative or incremental funding
modifications) or other arrangements for the acquisition and/or sale of utility services should
be submitted to the Office of Federal Energy Management Programs (FEMP) in accordance with
DOE Order 436.1, Departmental Sustainability. (NOTE: NNSA utility actions are submitted
through the Office of Procurement and Assistance Management, NNSA) These utility services
include energy conservation measures or demand-side management services or other utilities
incentives programs. Submission of a utility procurement plan is considered the functional
equivalent of an acquisition plan. Therefore, an approved utility procurement plan will satisfy
the FAR requirement for acquisition planning.

All planned acquisitions that are in excess of the HCA's delegated procurement authority should
be identified in the annual projected actions in accordance with Chapter 71, Review of Contract
Actions, of this guide.
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Chapter9

Alternate Approval Process:
Procurement Strategy Panel Briefing

The following alternate approval process for acquisition plans can be utilized only when the
procurement is expected to exceed $100 M. The primary purpose of the PSP process is to
ensure that Senior Management is briefed on the major aspects of the Procurement Strategy
so that the Integrated Procurement Team (IPT)/Source Evaluation Board (SEB) is ensured of
support by Senior Management in its approach. The PSP briefing charts, as approved by
Business Clearance, shall constitute the Acquisition Plan. Minutes and notes are not considered
part of the Acquisition Plan, shall not be an attachment to the briefing charts, and shall not be
used to supplement omissions in the briefing charts. Therefore, the briefing charts should be
comprehensive, accurate, and self-explanatory. Business Clearance approval will not be
rendered for PSP briefing charts that are incomplete or contain inaccuracies.

HCAs are strongly encouraged to establish written guidelines and procedures before proposing
the use of this alternate approval process.

Pre-PSP Briefing

While the PSP is the major decision point for approval of the Procurement Strategy, the success
of the formal PSP briefing is dependent on effective advance coordination with subject matter
experts and reviewers. Therefore, at least 5 business days before the formal PSP, a pre-PSP,
similar to the “Pre-ESAAB” review function under the Energy System Acquisition Advisory
Board (ESAAB) process for major projects, is required.

The role of the pre-PSP subject matter experts (SMEs) and reviewers is to serve as objective
advisors on the Procurement Strategy to both the IPT/SEB and the HCA. The pre-PSP helps
ensure compliance with policies, procedures, and best practices, identifies important issues
that require resolution, and advises whether the IPT/SEB is ready to proceed to the PSP. While
there may be issues that are not resolved at the conclusion of the pre-PSP IPT/SEB briefing,
fundamentally, the PSP process is most effective when resolution of issues and concerns are
accomplished at the lowest level possible so that only the most important issues are presented
for consideration to the PSP. Approval of the procurement strategy may be delayed when
there are unresolved issues, additional conditions of approval, or general quality control
concerns. A pre-PSP meeting materially increases the likelihood of securing Business Clearance
Approval after completion of the PSP. Therefore, every effort should be made to resolve issues
and concerns before to proceeding to the PSP.
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In preparation for the pre-PSP, the IPT/SEB must provide the SME/reviewers an advance draft
of the PSP charts for comment along with a pre-PSP meeting invitation. The PSP charts should
be complete, accurate, and self-explanatory. The briefing charts and the briefing itself must
fully address all the acquisition planning elements in FAR subpart 7.1 and use the prescribed
sections and elements in 7.1 for purposes of structuring, formatting, and organizing the
briefing. The briefing charts must show evidence of review in accordance with Acquisition
Guide 71.1 before dissemination to MA-621, the Field Assistance and Oversight Division and
other SMEs and reviewers. Reviewers must be provided a minimum of 5 business days prior to
the pre-PSP to review the briefing charts.

Because the pre-PSP and the PSP involve Source Selection Information, the IPT/SEB should
ensure files are properly encrypted and participants and reviewers understand the procedures
regarding the nondisclosure and protection of sensitive data. The pre-PSP and PSP briefing
charts should also be marked with an appropriate legend indicating that they contain Source
Selection Information

The SME/reviewers should also be advised:

e That the material and the briefing are conducted in lieu of an approved written
Acquisition Plan pursuant to Chapter 9 of Acquisition Guide 7.1.

e When and to whom comments and questions are to be submitted (a minimum of 5
business days must be provided to SMEs and reviewers).

e The date and time of the pre-PSP briefing.

The IPT/SEB are responsible for ensuring full coordination with all subject matter experts
(SMEs) and reviewers including but not limited to the offices and functional areas identified
below and ensuring that a pre-PSP is conducted for the SMEs and reviewers.

e GC-61 Office of the Assistant General Counsel for Procurement and
Financial Assistance

e GC-62 Office of Assistant General Counsel Technology Transfer and
Intellectual Property

e GC-63 Office of General Counsel for Labor & Pension Law

e MA-612 Contractor Human Resources Policy Division

e MA-613 Personal Property Policy Division

e MA-611 Contract & Financial Assistance Policy Division

e MA-621 Field Assistance and Oversight Division

e MA-63 Office of Project Management

e HS-42 Office of Nuclear Safety Enforcement

e EM-1 Chief of Nuclear Safety

e CF-50 Office of Financial Risk, Policy , and Controls
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e LM-1 Office of Legacy Management
e ED-3 Office of Small and Disadvantaged Business Utilization (OSDBU)

Once the comments from the SMEs and reviewers are received, the following briefing package
must be provided to SME/reviewers at the pre-PSP meeting:

e SME/reviewer comment matrix (including proposed resolution)
e Draft PSP briefing charts that have been updated in “track changes” to identify
modifications resulting from SME/reviewer comments

PSP/SEB Briefing

Upon completion of the pre-PSP and adequate resolution of SME and reviewer concerns, the
PSP briefing will be conducted. The HCA is responsible for ensuring that:

e The PSP charts are current, accurate, and responsive to SME/reviewer
recommendations and comments before distribution to the PSP participants
e The briefing charts have been signed and concurred in by the following:

Contracting Officer

IPT Lead

Site Counsel

Independent Reviewer (signature on the briefing charts is not required if
separate evidence of Independent Review is provided)

Competition Advocate (signature is only required when award will be on other
than a full and open basis (FAR subpart 6.3))

Field/Site Office Manager

Senior Program Official

Source Selection Official

Head of the Contracting Activity

(@) O O O O

OO O O O

e [fthere are changes from the briefing charts presented at the pre-PSP or where there
are unresolved issues, the PSP participants must be provided briefing charts at least 5
business days in advance of the PSP briefing. The number of days may be reduced to 3
business days when the SMEs and reviewers concur that the briefing charts presented
by the IPT are complete, accurate, and all issues are fully resolved with no further edits
to be made to the briefing charts.

The PSP briefing need not cover every briefing chart. That level of briefing occurs at the pre-
PSP level. For purposes of the Senior Procurement Executive and other senior management,
the PSP briefing should focus on the scope of work, the history of the procurement, market
research, socioeconomic considerations, areas of risk and risk mitigation, acquisition
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alternatives, contract type and contract incentives, the source selection process, and the basis
of recommendation.

If the PSP is successfully concluded with no further conditions required for approval, typically,
the Business Clearance approval memorandum of the Acquisition Plan, i.e., the briefing charts,
will be issued within three business days. When there are further concerns or conditions that
must be addressed and/or further coordinated for resolution, the revised package must be
submitted through the HCA for Business Clearance approval. It should also be noted that the
IPT/SEB is required to separately process any deviations, waivers, or special approvals

required by the FAR or Agency policies and procedures (e.g., Justification for Other Than Full
and Open Competition, period of performance exceeding 5 years, incremental funding of firm-
fixed-price requirements, etc.). Disclosure of such actions in the briefing chart does not relieve
the IPT/SEB of its responsibility to properly coordinate and process such actions.
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Chapter 10

The Acquisition Plan Template

* FORMAT AND STRUCTURE PRESENTED ARE FOR GUIDANCE ONLY
* TOPICS ARE PRESCRIBED BY THE FAR AND DOE ORDER 413.3B

* ENSURE REVIEWER ACCESS TO ALL DOCUMENTS REFERENCED

¢ INCLUDE ALL RELATED CONTRACT ACTIONS

e BE CONSISTENT WITH IPT DISCUSSIONS/RECOMMENDATIONS

¢ INCLUDE AP CHANGES, AMENDMENTS, AND UPDATES

The requirement for preparation of the written acquisition plan is defined in the Federal
Acquisition Regulation (FAR) Part 7 as supplemented by Department of Energy Acquisition
Regulation (DEAR) Acquisition Guide Chapter 7.1. This template is not intended to serve as a
substitute for these regulations; therefore, as each topic is discussed, specific regulatory
citations are provided to facilitate your reference.

Template
NOTE: Instructional information in this template appears in italics.

This template describes the required contents and provides a recommended format and
structure for acquisition plans, including the cover page and table of contents. Following the
description of each paragraph, the appropriate FAR or FAR supplement citation is provided to
facilitate your reference to the specific requirements of the regulation. Although any format
which meets the requirements of the FAR and supplements is acceptable, it is recommended
that you follow the suggested paragraph structure in this guide to ensure that all required
information is included. If a topic or sub-topic does not apply to your acquisition, you should
state that it does not apply and, if appropriate, explain the reason. This avoids questions as to
whether the topic does not apply or was just overlooked. You may add sub-paragraphs as
necessary to clearly present the unique aspects of your program.

The Acquisition plan preparer shall ensure that reviewers at all management levels have access
to documents referenced in the Acquisition plan. Accomplish this by providing the document,
reproducing and attaching pertinent extracts, or quoting the reference within the body of the
plan, whichever is the most practical. Documents may be referenced provided they can be
made available for immediate use if needed by the reviewing officials.

The requirements for written acquisition plans are detailed in FAR Part 7 and Department of
Energy Acquisition Guide Chapter 7.1. If multiple contract actions are required to satisfy the
program objectives, the plan should address all of these required contracts and show how the
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actions are integrated to achieve the objectives.

Acquisition plans which do not contain classified information shall be marked “PROCUREMENT
SENSITIVE” and be handled accordingly. For classified procurements, the appropriate
classification guides and regulations for classified acquisition plan procedures should be
consulted.

If a change occurs to the program which significantly affects the acquisition plan, the
contracting officer shall submit a revised acquisition plan to the approval authority with a
statement summarizing the changes. Changes which might warrant a revision include scope,
dollar value, or contract type changes. The revised acquisition plan should reflect the current
status of the action(s) described. Changes in the acquisition plan shall be identified by a vertical
bar in the right margin.

Acquisition plan amendments shall be processed after acquisition plan approval when
significant program changes occur. Examples include but are not limited to changes in contract
type, significant changes in quantity, changes in scope or work required, period of performance,
or funding requirements. Acquisition plan amendments must contain a signed cover sheet with
the basic acquisition plan title and sequential amendment number designation. For minor
revisions, acquisition plan amendments must contain a clear description of each changed
sentence or paragraph, an explanation of the reason for and significance of the changes, and
acquisition plan replacement pages. For major revisions, acquisition plan amendments must
contain an entire amended acquisition plan and a “Changes Made by Amendment X to
Acquisition plan Y” document summarizing the changes.
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ACQUISITION PLAN TEMPLATE
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ACQUISITION PLAN COVERSHEET
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ACQUISITION PLANTITLE
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Name Name

Contracting Officer ContractingActivity

Office, Telephone CompetitionAdvocate

Date Office, Telephone
Date

Name

Head of Contracting Activity (HCA)
Office, Telephone
Date

ACQUISITIONPLAN
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A. ACQUISITION BACKGROUND AND OBJECTIVES
1.1 PROGRAMDESCRIPTION
1.2 PROGRAM AUTHORITY AND IDENTIFICATION
1.3 BACKGROUND - FAR 7.105(a)
Summarize the technical and contractual history of the acquisition
1.4 STATEMENT OF NEED - FAR 7.105(a)
1.5 ACQUISITION ALTERNATIVES - FAR 7.105(a)

1.6 PROGRAM DIRECTION DOCUMENTS
Identify any relevant program documents

1.7 APPLICABLESTATUTES

1.8 ENERGY SYSTEMS ACQUISITION ADVISORY BOARD SCHEDULE AND APPROVALS -DOE O
413-.3B

1.9 ADVANCED PLANNING ACQUISITION TEAM (APAT) REVIEW AND APPROVAL — DOE
Acquisition Guide Chapter 19.0

1.10 MILESTONE CHART DEPICTING THE OBJECTIVES OF THE ACQUISITION
2.0 APPLICABLE CONDITIONS - FAR 7.105(a)(2)
3.0 COST FAR 7.105(a)(3)

The total estimated cost of the contract(s) covered by this acquisition plan, including all
contract options, is S . This total includes the following appropriation types:

The total required contract funding by fiscal year and appropriation is presented in
greater detail in section B.5.2 of this acquisition plan.

This cost estimate is based upon

3.1 LIFE-CYCLE COST (LCC) - FAR 7.105(a)(3)(i)
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Discuss as applicable.
3.2 DESIGN-TO-COST (DTC) - FAR 7.105(a)(3)(ii)

Discuss as applicable.
3.3 APPLICATION OF SHOULD COST - FAR 7.105(a)(3)(iii)
3.4 CONTRACTPRICING-FAR15
4.0 CAPABILITY OR PERFORMANCE - FAR 7.105(a)(4)
5.0 DELIVERY OR PERFORMANCE - PERIOD REQUIREMENTS — FAR 7.105(a)(5)
6.0 TRADE-OFFS —FAR 7.107(a)(6)
7.0 RISKS —FAR 7.105(a)(7)
8.0 ACQUISITION STREAMLINING — FAR 7.105(a)(7)

B. PLAN OF ACTION

1.1 MARKET RESEARCH —FAR 10.002

1.2 SOURCES - FAR 7.105(b)(1) The following potential sources have been identified for
this acquisition:

NAME LOCATION TYPE

The above sources responded to a sources sought synopsis issued on . Based upon
initial screening, the following sources are considered capable of performing the proposed
contract: . [Identify sources.] A small business set-aside (is/is not) considered
appropriate. There are/are not at least two small business sources capable of meeting the
government's requirement. A Notice of Contract Action will be published in the FedBizOpps
on or about . A copy of the solicitation will be provided to any firm which requests
one.

1.3 SMALL BUSINESS OPPORTUNITIES

2.1 COMPETITION (or other than full and open competition) — FAR 7.105(b)(2)(i) and FAR 7.104
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13.1 LOGISTICS CONSIDERATIONS — FAR 7.105(b)(14)

13.2 ASSUMPTIONS CONCERNING CONTRACTOR OR AGENCY SUPPORT — FAR 7.105(b)(14)(i)
13.3 QUALITY ASSURANCE, RELIABILITY, MAINTAINABILITY, WARRANTIES — FAR 7.105(b)(14)(ii)
13.4 REQUIREMENTS FOR CONTRACTOR DATA — FAR 7.105(b)(14)(iii)

13.5 STANDARDIZATION CONCEPTS — FAR 7.105(b)(14)(iv)

14.0 GOVERNMENT FURNISHED PROPERTY (GFP) — FAR 7.105(b)(15)

15.0 GOVERNMENT FURNISHED INFORMATION — FAR 7.105(b)(16)

16.0 ENVIRONMENTAL AND ENERGY CONSERVATION CONSIDERATIONS — FAR 7.105(b)(17) and
Acquisition Guide Chapter 23

17.0 SECURITY CONSIDERATIONS — FAR 7.105(b)(18) and DEAR 904.4, 904.70 and 904.71
18.0 CONTRACT ADMINISTRATION — FAR 7.105(b)(19) and Acquisition Guide Chapter 42
19.0 OTHER CONSIDERATIONS — FAR 7.105(b)(20)

20.0 MILESTONES FOR THE ACQUISITION CYCLE — FAR 7.105(b)(21)
MILESTONE SCHEDULE DATE:

Program Approval

Statement of Work Complete
Specifications

DataRequirements

SEB Established

APAT Review Initiated

APAT Approval

Issuance of Synopsis (Sources Sought)
Acquisition Plan Completed
Acquisition Plan Approved

Purchase Request

Justification for Other than Full & Open Competition
Draft RFP Completed

Draft RFP Approved
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Draft RFP Issued

Source Selection Plan/Rating Plan Completed

Final RFP Completed

Final RFP Approved

Final RFP Issued

Proposals Received

Audits Received

Technical Evaluation of Technical Proposals Completed
Technical Evaluation of Cost Proposals Completed

Cost Evaluation of Proposals Completed

Initial SEB Report Approved

SSO Briefing

Competitive Range Established

Discussion Questions to Offerors

Discussions Completed

Final Proposals Requested

Final Proposals Received

Technical Evaluation of Final Technical Proposals Completed
Technical Evaluation of Final Cost Proposals Completed
Cost Evaluation of Final Proposals Completed

Draft Final SEB Report Forwarded to MA-621

Final SEB Report Approved

SSO Briefing

Contract Award

SEB Lessons Learned Completed

21.0 IDENTIFICATION OF PARTICIPANTS IN ACQUISITION PLAN PREPARATION — FAR
7.105(b)(22)

The following personnel have been consulted in the preparation of this acquisition plan:

Name Title Office Phone
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CHAPTER 8 - REQUIRED SOURCES OF SUPPLIES AND SERVICES

e 8.404 Federal Supply Schedules - September 2018



Federal Supply Schedules

Guiding Principles

e There are unique ordering procedures for each of the following:
o Supplies, and services not requiring a statement of work;
o Services requiring a statement of work; and
o Establishing, and ordering under, blanket purchase agreements
(BPAs).

e FAR Subpart 17.5, Interagency Acquisitions, applies to FSS orders in
excess of $550,000.

References: [FAR 8.4, FAR 17.5, FAR 38]

1.0 Summary of Latest Changes

This update: (1) changes the chapter number from 8.4 to 8.404 to align with the FAR, (2) updates
the guidance to allow for small business set-asides pursuant to FAR 8.405-5, (3) encourages use
of “Best In Class” contract solutions, (4) removes information that merely repeats or has now
been implemented in the FAR (e.g., FAC 2005-50 changes resulting from Interim Rule FAR
2007-012), and (5) includes administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. See also DOE
Acquisition Guide Chapter 17.1 (to be renumbered 17.502) for Federal Supply Schedule (FSS)
orders exceeding $550,000.

2.1 Overview of Federal Supply Schedules (FSS). FAR subpart 8.4 - Federal
Supply Schedules regulates the use of the FSS Program. The FSS Program is also known as the
General Services Administration (GSA) Schedules Program or the Multiple Award Schedules
Program. GSA establishes long-term government-wide contracts with commercial firms for
commercial supplies or services. These schedules are available to Federal agencies and provide
a simplified process for obtaining commercial supplies and services at prices associated with
volume buying.



https://www.ecfr.gov/cgi-bin/text-idx?SID=c15404ca367478adfe436ea230fd9033&mc=true&node=sp48.1.8.8_14&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=e40f5afeb33a985e15c1a7d42fbf9a0a&mc=true&node=sp48.1.17.17_15&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=75f5a4a571bc9c39cd61806a039a7b57&mc=true&node=pt48.1.38&rgn=div5

In a competitive procurement process, GSA awards schedule contracts to commercial firms that
give the Government the same or better discounts than they give their best customers. These
discounts are then passed on to other agencies through the various schedules. This program
mirrors commercial buying practices more than any other procurement process in the Federal
Government.

There are also schedules that allow procuring activities to focus their selection of contractors to
special areas of interest, such as the Professional Services Schedule; the Facilities Maintenance
and Management Schedule; the Scientific Equipment and Services Schedule; the Information
Technology Schedule; and other products and services.

For an overview and complete details about the GSA Schedules Program, go to the GSA website
at https://www.gsa.gov/acquisition/purchasing-programs/gsa-schedules.

2.2 Best In Class. Certain GSA Schedules, such as Schedule 70 (information
technology hardware and software, including Governmentwide Strategic Solutions (GSS) for
desktops and laptops), have been designated by the Office of Management and Budget (OMB) as
“Best In Class” (BIC). A BIC designation means that these contracts are a preferred
governmentwide solution that:

o Allows acquisition experts to take advantage of pre-vetted, governmentwide contract
solutions;

e Supports a governmentwide migration to solutions that are mature and market-proven;

e Assists in the optimization of spend, within the governmentwide category management
framework; and

o Increases the transactional data available for agency level and governmentwide analysis
of buying behavior.

DOE contracting officers (CO') are strongly encouraged to use GSA Schedule “Best In Class”
contract solutions as applicable.

For the complete Best In Class Consolidated List, go to the GSA website at
https://hallways.cap.gsa.gov/app/#/gateway/best-class-bic/6243/best-in-class-bic-consolidated-
list.

2.3  Blanket Purchase Agreements under GSA Schedule Contracts. In accordance
with FAR 8.405-3, COs may establish blanket purchase agreements (BPAs) under any FSS
(GSA Schedule) contract. These schedule contracts simplify the filling of recurring needs for
supplies and services, while leveraging ordering activities’ buying power by taking advantage of
quantity discounts, saving administrative time, and reducing paperwork.

'CO means DOE contracting officer throughout this chapter, unless stated otherwise.


https://www.gsa.gov/acquisition/purchasing-programs/gsa-schedules
https://hallways.cap.gsa.gov/app/#/gateway/best-class-bic/6243/best-in-class-bic-consolidated-list
https://hallways.cap.gsa.gov/app/#/gateway/best-class-bic/6243/best-in-class-bic-consolidated-list

BPAs offer an excellent option for federal agencies and schedule contractors alike, providing
convenience, efficiency, and reduced costs. Contractual terms and conditions are contained in
GSA Schedule contracts and are not to be re-negotiated for GSA Schedule BPAs. Therefore, as
a purchasing option, BPAs eliminate such contracting and open market costs as the search for
sources; the need to prepare solicitations; and the requirement to synopsize the acquisition.

BPAs also:

o Provide opportunities to negotiate improved discounts;

o Satisfy recurring requirements;

o Reduce administrative costs by eliminating repetitive acquisition efforts;

e Allow DOE to leverage buying power through volume purchasing;

o Enable streamlined ordering procedures;

e Allow DOE to incorporate Contractor Team Arrangements (CTAs);

e Reduce procurement lead time; and

e Give DOE the ability to incorporate terms and conditions not in conflict with the
underlying contract.

Important factors to consider before establishing a BPA are: (1) the costs of the purchases; (2)
the administrative and processing costs; and (3) the qualifications of DOE and the vendors from
whom DOE anticipates it will purchase products and services. Accurate and detailed record
keeping is also required.

For an overview and complete details about the use of BPAs under the GSA Schedules
Program, go to the GSA website at https://www.gsa.gov/acquisition/purchasing-programs/gsa-
schedules/schedules-flexibilities/blanket-purchase-agreements-bpas.

3.0 Attachments

Attachment 1, Federal Supply Schedules: Frequently Asked Questions
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Federal Supply Schedules:
Frequently Asked Questions

GENERAL
Why should I use FSS?

Are FSS orders in excess of $550,000 considered interagency
acquisitions?

Must I conduct acquisition planning and market research
before using an FSS contract (schedule contract)?

May I obtain additional price reductions (discounts) from
the established FSS pricing when acquiring supplies and/or services?

When an order exceeds the SAT, what are the additional
documentation requirements?

Can e-Buy be used to satisfy the fair notice requirement?
How do I issue an RFQ and receive quotes when using e-Buy?

How do I ensure that fair notice is provided to all schedule
contractors?

Do I need to get representations and certifications from
FSS contractors?

PROCURING SERVICES

What services are available through FSS?

How do I place orders for services under FSS and document the order?

What is “Scope Creep?”’

What supports a best value determination for a service order
not requiring a statement of work?

PROCURING SUPPLIES
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What supplies are available on FSS?
How do I place orders for supplies under FSS?

Are there special posting requirements when an order
contains brand-name specifications?

Do orders for supplies require a statement of work?
What supports a best value determination for a supply order?

BLANKET PURCHASE AGREEMENTS

Can [ establish blanket purchase agreements (BPA) under FSS?

PROCEDURES FOR ESTABLISHING BPAS

How do I plan and establish multiple-award BPAs and document
the BPA file?

When establishing BPAs, what should I consider when determining
best value?

What are the competitive procedures to establish multiple-award BPAs?

What are the requirements to justify a decision to establish a
single-award BPA?

ORDERING FROM BPAS

What are the ordering procedures for a single-award BPA under FSS?

What are the ordering procedures for multiple-award BPAs
for supplies or services, that do not require an hourly-rate?

What are the ordering procedures for single-award or multiple-award
BPAs for hourly-rate?

LIMITING SOURCES

What is a limited-source order or a limited-source blanket purchase
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agreement (BPA)?

Can [ award an order (to include BPA orders) or establish a BPA
exceeding the micro-purchase threshold based on a sole source or limiting
sources under the FSS Program?

What is the documentation requirement for a limited-sources justification
for an order (to include BPA orders) or to establish a BPA exceeding the

simplified acquisition threshold based on a sole source or limiting sources
under the FSS Program?

What are the posting requirements for item(s) peculiar to one manufacturer?

What are the posting requirements for limited-sources justifications,
other than item(s) peculiar to one manufacturer?

SPECIAL ORDERING PROCEDURES AND FAR PART 15

Are there any other special ordering procedures?
Are teaming partners all required to be FSS contractors (schedule contractors)?
Do FAR Part 15 requirements apply to FSS orders?

OPEN MARKET REQUIREMENTS

Can I buy supplies or services that are not identified on a particular schedule?

Must I consider alternative offers from schedule contractors that do not
have an FSS contract (schedule contract) for a specific RFQ?

Do I need to “equalize” information gathering, or be concerned with
equal treatment of schedule contractors being considered for FSS orders
(schedule orders)?

SMALL BUSINESS

Can I count awards under FSS to small business concerns toward DOE’s
socioeconomic goals?

How can I maximize opportunities for small businesses under FSS?
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Is it appropriate to set aside an order under FSS for small businesses?

When placing an FSS order, what should I consider to help support
DOE’s small business goals?

How can I ensure that an order placed with a small business prime is not
a “pass through” for large business subcontractors?

EVALUATION CRITERIA AND BEST VALUE

What evaluation criteria can I use when ordering services?
Should “Key Personnel” be evaluated when placing an order for services?

How does a best value selection work under the FSS order, to include
BPAs for supplies or for services not requiring a statement of work?

What is evaluated when ordering services requiring a statement of work?

What are other considerations for time and material (T&M) pricing of services
requiring a statement of work?

What level of detail is required to document a best value selection under the
FSS Program?

DEBRIEFING AND PROTESTS

For services requiring an SOW under the FSS program as a competitive order,
to include a BPA order, or the establishment of a multiple-award BPA,
can an unsuccessful schedule contractor request a debriefing after award?

Can companies without an FSS contract protest the CO’s decision to use the
FSS Program?

Can an incumbent contractor, previously awarded an order under the FSS
program, protest its exclusion from a follow-on competition?

CONTRACTOR PERFORMANCE INFORMATION

What happens if the FSS contractor (schedule contractor) doesn’t perform
adequately?
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Is a termination for cause for an FSS order reported into the Federal Page 33
Awardee Performance and Integrity Information System (FAPIIS)?

Is a contractor performance evaluation required for an FSS order? Page 33



GENERAL
Why should I use FSS?
Advantages of using the GSA Schedules Program include:

e It significantly reduces the acquisition time.

e The Service Contract Act review and the Equal Employment Opportunity review have
already been performed by GSA.

e (GSA has determined prices under FSS to be fair and reasonable (but see FAR 8.405-2(d),
8.405-3(b)(2)(vi)) and 8.405-3(c)(3)); volume purchasing allows the CO to seek
additional price reductions at any time.

e Synopses are not required for schedule purchases (however, there is a posting
requirement for orders and BPAs with an estimated value greater than the simplified
acquisition threshold that is supported by a limited-source justification).

e There is quick delivery.

e The schedule orders count towards DOE small business goals.

e There is access to state-of-the-art commercial technology and quality services and
supplies.

e There is compliance with environmental requirements for applicable services and
supplies.

e DOE can establish blanket purchase agreements (BPA) for recurring needs.

Are FSS orders in excess of $550,000 considered interagency acquisitions?

Yes. FAR Subpart 17.5 — Interagency Acquisitions provides the policies and procedures
applicable to all interagency acquisitions to include FSS orders in excess of $550,000. As part of
the acquisition planning for an FSS order, the procedures at FAR subpart 17.5 must be complied
with and documented accordingly. In addition to the FAR, follow the guidance in DOE
Acquisition Guide Chapter 17.1 (to be renumbered 17.502).

Must I conduct acquisition planning and market research before using an FSS contract
(schedule contract)?

The CO should perform acquisition planning and conduct market research as is appropriate to the
circumstances. However, be sure you select the most appropriate schedule for your program’s
requirement. For instance, do not use the consolidated schedule if professional engineering
services are required.

COs may consider socioeconomic status when identifying contractors for consideration or
competition for award of an order or a BPA. At a minimum, COs should consider, if available,
at least one small business, veteran-owned small business, service-disabled veteran-owned small



business, HUBZone small business, woman-owned small business, or small disadvantaged
business schedule contractor.

May I obtain additional price reductions (discounts) from the established FSS pricing when
acquiring supplies and/or services?

Yes. Always attempt to obtain additional price reductions.”> When the order or BPA exceeds the
SAT, you shall seek price reductions from the schedule contractors. 3

When acquiring services via the issuance of an RFQ, rather than requesting one discount rate for
all labor categories, you should request the schedule contractors to propose discounts by
individual labor category. This will allow schedule contractors the opportunity to propose
varying discounts across the different labor categories. Frequently, you can obtain larger price
discounts on the higher priced labor categories.

When teaming arrangements are proposed, each schedule contractor should be required to
propose their individual labor category rates and individual discount rates. Quotes that offer an
average discount rate for all team members may not result in the greatest savings for DOE.
Additionally, FSS contracts require team members to propose only their own rates; therefore,
team members may discount only their own prices.

When an order exceeds the SAT, what are the additional documentation requirements?

When an order exceeds the SAT, the documentation must show the evidence of compliance with
the applicable ordering procedures.* For example, there should be documentation to show
whether at least three quotes were received. If fewer than three quotes were received, and e-Buy
was not used, then the CO must clearly explain, in the file documentation, the efforts made to
obtain quotes from at least three FSS contractors that can fulfill the requirement.

Can e-Buy be used to satisfy the fair notice requirement?

Yes. E-Buy is one of the mediums available to provide fair notice. E-Buy allows all FSS
holders with the referenced FSS Special Iltem Number (SIN) to view the notice, thus satisfying
the requirements for fair notice when placing an order or establishing a BPA under FAR subpart
8.4. For DOE, instead of posting the RFQ on e-Buy, you must post a link on e-Buy to
FedConnect. See the next question and response for more details on posting the RFQ.?

How do I issue an RFQ and receive quotes when using e-Buy?

2 FAR 8.404(d) and 8.405-4

3 FAR 8.405-4

4FAR 8.405-1(g)(4) or FAR 8.405-2(f)(8)
SFAR 8.402(d)(1)



STRIPES is DOE's repository for all acquisition and financial assistance actions. As such, all
RFQs should be issued and quotes received through STRIPES/FedConnect and not e-Buy. In
lieu of uploading the RFQ to e-Buy, COs will post a file that instructs FSS holders to go to
www.FedConnect.net to locate the RFQ. A sample page is in the STRIPES Library, look for
"ACQ e-Buy Template". See sample below:

REQUEST FOR QUOTATIONS

U.S. Department of Energy
[Insert Office Name]

RFQ Title: [Insert FOA® Title]
RFQ Number: [Insert FOA Number]

Instructions for completing the quote are contained in the full text of the RFQ which can be
obtained at:

https://www.fedconnect.net/FedConnect/

To find this information, click on Search Public Opportunities and Awards and enter the RFQ
title or number in the search field.

In order to be considered for award, you MUST follow the instructions contained in the RFQ.
How do I ensure that fair notice is provided to all schedule contractors?

A CO can ensure that fair notice is provided to all schedule contractors offering the required
supplies and/or services and still keep the process simple and streamlined by following these

guidelines:

e Ensure that requiring program customers fully understand the concept of fair notice and
their role in ensuring that it is achieved for each order (supply or service).

e Use e-Buy to provide fair notice.
e Avoid using ordering practices that preclude fair notice - such as the allocation of orders

among schedule contractors, and the direction of orders to preferred schedule
contractors. These practices are prohibited and result in less than fair consideration.

¢ Funding Opportunity Announcement


http://www.fedconnect.net/
https://www.fedconnect.net/FedConnect/

e Document the file for each order to evidence that your ordering practices adhere to the
ordering procedures set forth at FAR subpart 8.4.

e Maximize the use of firm-fixed-price orders.

e Keep in mind that the placement of an order may be protested in accordance with the
procedures under subpart 33.17

Do I need to get representations and certifications from FSS contractors?

No. Schedule contractor representations and certifications have already been received and
reviewed by GSA during the competitive process prior to awarding FSS contracts. However,
DOE-specific representations and certifications may need to be obtained for DOE-specific
requirements such as Facility Clearance/Foreign Ownership, Control or Influence over
Contractors, and Organizational Conflicts of Interest.

PROCURING SERVICES

What services are available through FSS?
FSS offers many categories of services. Some of the services available are --

e Engineering services - including planning, design, integration and testing;
¢ Financial services - including auditing, management and reporting;

e Environmental advisory services - including planning, compliance, and waste
management;

Energy management services;

Management and organizational improvement services;

Document and records management services;

Personal property management services;

Information technology services;

Travel and transportation services;

Marketing, media, and public information services;

Laboratory, scientific and medical services and products;

Language services; and

Vehicle acquisition and leasing services.

How do I place orders for services under FSS and document the order?
The ordering procedures that you use depend on whether the type of services requires a

7 FAR 8.404(c)



statement of work (SOW) and the dollar value of the order. All services ordered shall be within
the scope of the GSA schedule contract.

When ordering services that do not require an SOW (e.g., services that are priced on a firm-
fixed-price basis for a specific task, such as installation, maintenance, repair, transcription
services, printing and binding services), follow the procedures at FAR 8.405-1.

When ordering services that require an SOW (e.g., professional services based on hourly rates),
follow the procedures at FAR 8.405-2. For firm-fixed-price (FFP) orders, the FFP of the order
should include any travel costs or other direct charges related to performance of the services
ordered, unless the order provides for reimbursement of travel costs at the rates provided in the
Federal Travel or Joint Travel Regulations. A ceiling price must be established for labor-hour
and time-and-material orders. You may use incentive or award fee arrangements only if the
schedule’s terms allow it and a fixed-price order is issued.

See limiting sources questions and responses for additional documentation guidance.
What is “Scope Creep?”

An order is issued for a specific pre-determined and authorized effort to be performed by the
contractor. “Scope creep” refers to an undesired and unauthorized expansion of the scope of
work under an order. For example, if the scope of work for an order were for environmental
restoration work, expanding the work to include fossil energy support services would be
considered scope creep, and not authorized.

What supports a best value determination for a service order not requiring a statement of
work?

For orders to procure services not requiring a statement of work, a selection based on the best
value means that you consider factors other than price in determining which schedule contractor
receives the order. See FAR 8.405-1(f) for other factors that may be considered. For more
information on best value, see evaluation criteria and best value questions and responses.

PROCURING SUPPLIES

What supplies are available on FSS?

FSS offers many categories of products. Some of the products available are —

e Office supplies;
e Paper products;
e Furniture;



Office equipment;

Scientific equipment;

Hardware, tools and appliances;
Information technology products;
Software;

Copying equipment and supplies; and
Telecommunications equipment.

How do I place orders for supplies under FSS?

All supplies ordered shall be within the scope of the GSA schedule contract. In repetitive buys,
you should attempt to vary the schedule contractor and price lists selected.

The ordering procedures that you use under the schedule depend on the dollar value of the
supplies you are acquiring. See FAR 8.405-1.

See limiting sources questions and responses for additional documentation guidance.
Are there special posting requirements when an order contains brand-name specifications?

Yes. When an order contains brand-name specifications, the CO shall post the RFQ on e-Buy
along with the justification or documentation required by FAR 8.405-6.

Do orders for supplies require a statement of work (SOW)?

No. SOWs are not required for the purchase of supplies.

What supports a best value determination for a supply order?

A selection based on the best value means that you consider factors other than price in
determining which schedule contractor receives the order. See FAR 8.405-1(f) for other factors
that may be considered. For more information on best value, see evaluation criteria and best

value questions and responses.

BLANKET PURCHASE AGREEMENTS

Can I establish blanket purchase agreements (BPA) under FSS?

Yes. COs should establish blanket purchase agreements (BPA) (multiple-award BPAs are
preferred over single-award BPA) under FSS when DOE needs a simplified method for filling



anticipated repetitive needs for services or supplies.® BPAs are actually a type of an account
established with schedule contractors to allow agencies to leverage their buying power. Based
upon the potential volume of sales, schedule contractors may offer increased discounts over the
prices identified in their FSS contracts.

If you do pursue establishing a BPA, you shall follow the procedures at FAR 8.405-3. At least
once a year, the CO shall review the BPA and make a written determination documenting the
results of the review.’ Ifit is a single-award BPA, the determination must be approved by the
competition advocate prior to exercising the option to extend the term.

You can find a sample BPA on the GSA website http://www.gsa.gov/portal/content/199353.

PROCEDURES FOR ESTABLISHING BPAs

How do I plan and establish multiple-award BPAs and document the BPA file?

As you plan, establish, and compete multiple-award BPAs, you must consider and document the
decision in the acquisition plan or BPA file for the following:

e Dollar value of the requirement(s);

e Scope and complexity of the requirement(s); all supplies or services within the scope of
the GSA schedule contracts;

e Frequency of ordering, invoicing, discounts, requirements, delivery locations and time

e Benefits of on-going competition and the need to periodically compare multiple technical
approaches or prices;

e Administrative cost of the BPAs;

e Technical qualifications of the schedule contractors;

e Whether the requirement is for supplies or services not requiring a statement of work
(SOW) or for services requiring an SOW;

e Use the competitive procedures to establish the BPA;

e Specify the procedures for placing orders; and

e Basis for award decision — include evaluation methodology for selecting the contractor,
the rationale for any tradeoffs, and price reasonableness determination for services
requiring an SOW.

See FAR 8.405-3(a)(7) for minimum documentation requirements. See limiting sources
questions and responses for additional documentation guidance.

When establishing BPAs, what should I consider when determining best value?

SFAR 8.405-3
9FAR 8.405-3(c)


http://www.gsa.gov/portal/content/199353

See FAR 8.405-3(a)(2). You should also consider price to include seeking price reductions, and
any other factors as appropriate.

What are the competitive procedures to establish multiple-award BPAs?

The competitive procedure that you use depends on the dollar value of the requirement, if the
requirement is for supplies, or whether the type of services require a statement of work (SOW).

When establishing BPAs for supplies, and for services not requiring an SOW (e.g., services that
are priced on a firm-fixed-price basis for a specific task, such as installation, maintenance, repair,
transcription services, or printing and binding services), follow the procedures at FAR 8.405-
3(b)(1). The GSA schedule contract number shall be cited on each BPA.

When establishing BPAs for services that require an SOW, follow the procedures at FAR 8.405-
3(b)(2). The GSA schedule contract number shall be cited on each BPA.

What are the requirements to justify a decision to establish a single-award BPA?

The preference is to establish multiple-award BPAs. The CO should consider the factors at FAR
8.405-3(a)(3)(iv) and document the decision in the acquisition plan or BPA file to support a
multiple-award BPAs or a single-award BPA. When it has been determined that a single-award
BPA is required to fulfill DOE’s needs, the CO must:

e For single-award BPAs with an estimated value exceeding the micro-purchase threshold
but not exceeding $112 million including options, prepare the limited sources
justification which addresses:

o One of the following circumstances that justify the action —

= Anurgent and compelling need exists, and following the procedures at FAR
8.405-3 would result in unacceptable delays;

= Only one source is capable of providing the supplies or services required at the
level of quality required because the supplies or services are unique or highly
specialized; or

= In the interest of economy and efficiency, the new work is a logical follow-on to
an original FSS BPA provided that the original BPA was placed in accordance
with the applicable FAR 8.405-3 and FSS ordering procedures. The original BPA
must not have been previously issued under sole-source or limited-sources
procedures.



e For single-award BPAs with an estimated value exceeding $112 million including any
options, in addition, to the limited sources justification described above, the requirement
for a head of agency written determination is required.'® The head of agency
determination addresses:

o The orders expected under the BPA are so integrally related that only a single source
can reasonably perform the work;

o The BPA provides only for firm-fixed priced orders for—

* Products with unit prices established in the BPA; or
= Services with prices established in the BPA for specific tasks to be performed;

o Only one source is qualified and capable of performing the work at a reasonable price
to the Government; or

o It is necessary in the public interest to award the BPA to a single source for
exceptional circumstances.

See limiting sources questions and responses for additional guidance.

ORDERING FROM BPAs

What are the ordering procedures for a single-award BPA under FSS?

If the CO establishes a single-award BPA, authorized users may place the order directly under
the established BPA when the need for the supply or service arises.

What are the ordering procedures for multiple-award BPAs for supplies or services, that
do not require an hourly-rate?

The ordering procedure that you use depends on what you are ordering and the dollar value of
the order. All orders shall be within the scope of the GSA schedule contract.

e For orders for supplies or services, that do not require an hourly-rate, at or below the
micro-purchase threshold, you can place orders directly with any schedule contractor that
best meets your needs. Attempt to distribute the orders among the schedule contractors.

e For orders for supplies or services, that do not require an hourly-rate, over the micro-

19FAR 8.405-3(a)(3)(ii)



purchase threshold, but not exceeding the SAT:

o You need to provide each multiple-award BPA holder a fair opportunity to be

considered for each order, unless an exception at FAR 8.405-6(a)(1)(i) applies and is
documented.

You do not need to contact each of the multiple-award BPA holders before placing an
order if information is available to ensure that each holder is provided a fair
opportunity to be considered for each order.

When restricting consideration to less than all multiple-award BPA holders offering
the required supplies and services, you need to document the circumstances.

For orders for supplies or services, that do not require an hourly-rate, exceeding the SAT:

o Follow the order procedures for orders that are over the micro-purchase threshold,

unless the requirement is waived on the basis of a limiting sources justification that is
prepared and approved in accordance with FAR 8.405-6. See limiting sources
questions and responses for additional guidance.

For limiting sources requirements, you need to:

o Prepare and approve the limiting sources justification in accordance with 8.405—6.

o Provide an RFQ to all BPA holders offering the required supplies or services
under the multiple-award BPAs, to include a description of the supplies to be
delivered or the services to be performed and the basis upon which the selection

will be made;

o Afford all BPA holders responding to the RFQ an opportunity to submit a quote;
and

o Fairly consider all responses received and make award in accordance with the
selection procedures.

o Document evidence of compliance with these procedures and the basis for the
award decision.

What are the ordering procedures for single-award or multiple-award BPAs for hourly-

rate?



If the BPA is for hourly-rate services, the CO shall develop a statement of work for each order
covered by the BPA. COs should place these orders on a firm-fixed price basis to the maximum
extent practicable. All orders under the BPA shall specify a price for the performance of the
tasks identified in the statement of work.

For orders requiring hourly-rate services under a multiple-award BPAs, apply the same dollar
thresholds to seek competition or to limit sources.

LIMITING SOURCES

What is a limited-source order or a limited-source blanket purchase agreement (BPA)?

A limited-source order or limited-source BPA occurs when a CO is restricting consideration of
schedule contractors to fewer than required under the applicable ordering procedures, applicable
BPA establishment procedures, or restricting the order or BPA to an item peculiar to one
manufacturer, including brand-name items, regardless if the item is available from one or more
schedule contracts. The CO must justify in writing and obtain appropriate approvals for this type
of order or BPA. When an order or BPA contains brand-name specifications, there are posting
requirements along with the RFQ to e-Buy. The documentation requirement depends on whether
the order or BPA exceeds the micro-purchase threshold or whether it exceeds the simplified
acquisition threshold. See FAR 8.405-6 for preparing the limited-sources justification and
approval documentation and the posting requirements. See questions and responses below for
more information on this topic and approval thresholds for limited-sources justification.

Can I award an order (to include BPA orders) or establish a BPA exceeding the micro-
purchase threshold based on a sole source or limiting sources under the FSS Program?

Yes. Orders placed or BPAs established under FSS are exempt from the requirements in FAR
Part 6. However, when the proposed order or BPA is neither placed nor established in
accordance with FAR 8.405-1, 8.405-2, or 8.405-3; the CO must prepare a limited-sources
justification to justify its action when restricting consideration of schedule contractors to fewer
than the number required or to a brand-name specification (item peculiar to one manufacturer).
Depending whether the order or BPA is limited-sources and/or item peculiar to one manufacturer
and the dollar amount, FAR 8.405-6 describes the required level of documentation. There are
two separate posting requirements for the justifications (1) to support items peculiar to one
manufacturer, and (2) when restricting consideration of schedule contractors. These posting
requirements are discussed in two questions and responses later in this section.

e For proposed orders or BPAs based upon circumstances justifying limiting the source and
exceeding the micro-purchase threshold, the CO prepares the limited-sources justification
which addresses one of the following circumstances that justify the action —



o An urgent and compelling need exists, and following the procedures at FAR 8.405-3
would result in unacceptable delays;

o Only one source is capable of providing the supplies or services required at the level of
quality required because the supplies or services are unique or highly specialized; or

o In the interest of economy and efficiency, the new work is a logical follow-on to an
original FSS BPA provided that the original BPA was placed in accordance with the
applicable FAR 8.405-3 and FSS ordering procedures. The original BPA must not have
been previously issued under sole-source or limited-sources procedures.

e Item(s) peculiar to one manufacturer.!! Although the products/services that are available
under the FSS program are considered commercial, you must ensure that the Government’s
requirements are not unduly restrictive and that the minimum salient characteristics of the
products/services being acquired are necessary and justified. Brand-name specifications
shall not be used unless the particular brand-name, product, or feature is essential to the
Government’s requirements and market research indicates other companies’ similar products,
or products lacking the particular feature, do not meet, or cannot be modified to meet, DOE’s
needs.

e For proposed orders or BPAs based upon item(s) peculiar to one manufacturer
circumstances justify limiting the source and exceeding the micro-purchase threshold but
not the exceeding the simplified acquisition threshold, the CO prepares the limited-
sources justification to address the basis for restricting consideration to an item peculiar
to one manufacturer.

e For proposed orders or BPAs based upon item(s) peculiar to one manufacturer
circumstances justify limiting the source and exceeding the simplified acquisition
threshold, the CO prepares the limited-sources justification to address the basis for
restricting consideration to an item peculiar to one manufacturer with one of the
following circumstances that justify the action —

= Anurgent and compelling need exists, and following the procedures at FAR 8.405-3
would result in unacceptable delays;

= Only one source is capable of providing the supplies or services required at the level
of quality required because the supplies or services are unique or highly specialized,

or

* In the interest of economy and efficiency, the new work is a logical follow-on to an

"' FAR 8.405-6(b)



original FSS BPA provided that the original BPA was placed in accordance with the
applicable FAR 8.405-3 and FSS ordering procedures. The original BPA must not
have been previously issued under sole-source or limited-sources procedures.

What is the documentation requirement for a limited-sources justification for an order (to
include BPA orders) or to establish a BPA exceeding the simplified acquisition threshold
based on a sole source or limiting sources under the FSS Program?

In addition to the above response for proposed orders or BPAs over the micro-purchase threshold
and exceeding the simplified acquisition threshold, at a minimum, the limited-sources
justification must: 1

e Cite that the acquisition is conducted under the authority of the Multiple-Award Schedule
Program;

e Identify the agency and the contracting activity, and specific identification of the
document as a Limited-Sources Justification;

e State the nature and/or description of the action to include the supplies or services
required to meet DOE’s needs including the estimated value being approved;

e State the authority and supporting rationale to justify when restricting consideration of
schedule contractors to fewer than the number required or to a brand-name specification
(item peculiar to one manufacturer) and, if applicable, a demonstration of the proposed
contractor’s unique qualifications to provide the required supply or service;

e Determine that the order or BPA represents the best value consistent with FAR 8.404(d);

e Describe the market research conducted among schedule holders and the results or a
statement of the reason market research was not conducted;

e Present any other facts supporting the justification;
e State what action(s), if any, DOE may take to remove or overcome any barriers that led to
the restricted consideration before any subsequent acquisition for the supplies or services

1s made;

e Certify that the justification is accurate and complete to the best of the CO’s knowledge
and belief; and

12FAR 8.405-6(c)



e Provide evidence that any supporting data that is the responsibility of technical or
requirements personnel (e.g., verifying DOE’s minimum needs or requirements or other
rationale for limited sources) and which form a basis for the justification have been
certified as complete and accurate by the technical or requirements personnel.

For justifications under 8.405-6(a)(1), based on limiting the source, a written determination by
the approving official identifying the circumstance that applies must be in writing and approved
in accordance with FAR 8.405-6(d). The approval levels are based on the following dollar
thresholds'?:

e If the action exceeds the SAT but does not exceed $700,000, the Contracting Officer;

e If the action exceeds $700,000 but does not exceed $13,500,000, the Contracting Activity
Competition Advocate;

e If the action exceeds $13,500,000 but does not exceed $68,000,000, the Head of the
Contracting Activity (HCA), in accordance with the HCA’s Delegation of
Authority/Designation memorandum; and

e Ifthe action exceeds $68,000,000, the Senior Procurement Executive.

What are the posting requirements for item(s) peculiar to one manufacturer?

For items peculiar to one manufacturer justification, the CO shall post the following information
along with the RFQ to e-Buy (http.//www.ebuy.gsa.gov):

e For proposed orders or BPAs with an estimated value exceeding $25,000, but not
exceeding the simplified acquisition threshold, the documentation that addresses the basis
for restricting consideration to an item peculiar to one manufacturer.

e For proposed orders or BPAs with an estimated value exceeding the simplified
acquisition threshold, the limited-sources justification required at FAR 8.405-6(c) which
is summarized in the above response on limiting sources justification documentation
requirement.

There are circumstances when the posting requirement does not apply when:
¢ Disclosure would compromise the national security (e.g., would result in disclosure of
classified information) or create other security risks. The fact that access to classified

matter may be necessary to submit a proposal or perform the contract does not, in itself,
justify use of this exception;

BFAR 8.405-6(d) and HCA’s Delegation of Authority/Designation memorandum
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e The nature of the file (e.g., size, format) does not make it cost-effective or practicable for
the CO to provide access through e-Buy; or

e DOE’s Senior Procurement Executive makes a written determination that access through
e-Buy is not in DOE’s interest.

What are the posting requirements for limited-sources justifications, other than item(s)
peculiar to one manufacturer?

For limited-sources orders or BPAs exceeding the simplified acquisition threshold, there is a
posting requirement for a minimum of 30 days at the GPE http://www.fedbizopps.gov, and on
DOE’s website, which may provide access to the justification by linking to the GPE.

Depending on the circumstances for limited-sources justifications, there are two posting
timelines as follows:

e To support circumstances described at FAR 8.405-6(a)(1)(i)(B) or (C) for either only one
source is capable of providing the required supplies or services, or new work is a logical
follow-on to an original FSS order, respectively, the CO shall post the justification within
14 days after placing an order or establishing a BPA in accordance with FAR 5.301.

e To support circumstances described at FAR 8.405-6(a)(1)(i)(A) an urgent and compelling
need exists and would result in unacceptable delay, the CO shall post the justification
within 30 days after placing an order or establishing a BPA in accordance with FAR
5.301.

In order to post a limited-source justification on the www.fedbizopps.gov website, this website
has a notice type called "Justification & Approval (J&A)" at the Opportunities section. Within
DOE only the designated contracting activity personnel are allowed to post to the
www.fedbizopps.gov website the standalone limited-source justification. Note: The designated
DOE personnel are not allowed to delete/modify a posted limited-source justification. The
Office of Management Systems, MA-623, should be contacted for assistance.

The HCA shall ensure that each limited-sources justification document is redacted, as
appropriate, and posted to the website at www.fedbizopps.gov. The CO shall carefully screen a
limited-sources justification for all contractor proprietary and other sensitive data and remove it
if such data exists, including such references and citations as are necessary to protect the
proprietary data, before making the justifications available for public inspection. Also, the CO
shall be guided by the exemptions to disclosure of information contained in the Freedom of
Information Act (5 U.S.C. 552) and the prohibitions against disclosure in FAR 24.202 in
determining whether other data should be removed. Before posting the justification, the CO
shall coordinate the redacted justification as needed with the local Counsel’s Office and the local
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FOIA officer.

The posting requirement does not apply when disclosure would compromise the national security
(e.g., would result in disclosure of classified information) or create other security risks. The fact
that access to classified matter may be necessary to submit a proposal or perform the contract
does not, in itself, justify use of this exception.

SPECIAL ORDERING PROCEDURES AND FAR PART 15

Are there any other special ordering procedures?

Yes. FAR 8.402 contemplates that GSA may occasionally find it necessary to establish special
ordering procedures for individual schedules, or, for some Special Item Numbers (SINs) within a
schedule. You can find these special ordering procedures in the individual affected schedules.

Also, a CO placing an order on another agency’s behalf is responsible for applying that agency’
regulatory and statutory requirements and the requiring activity is required to provide
information on the applicable regulatory and statutory requirements to the CO.

Are teaming partners all required to be FSS contractors (schedule contractors)?

Yes. To ensure that DOE receives the streamlining advantages of an FSS Contractor Team
Arrangement, all team partners must be schedule contractors. For more information on
Contractor Team Arrangements, go to the GSA website
WWW.gsa.gov/contractorteamarrangements.

Do FAR Part 15 requirements apply to FSS orders?

No. But the Government Accountability Office (GAO) has stated that where an agency conducts
a competition under the FSS Program, GAO will review the agency’s actions to ensure that the
evaluation was reasonable and consistent with the terms of the solicitation (i.e., the RFQ). When
GAO does review an agency’s actions, it tends to look at the agency’s use of competitive
procedures, and whether the agency’s evaluation and award process is consistent with the RFQ.

The simple rule is - you should not use the formal FAR Part 15 competitive negotiated process,
or anything similar to it, when buying under the F'SS program.

If you do adopt FAR Part 15 procedures when placing an FSS order, GAO will likely consider

any protest actions under the FAR Part 15 requirements, as well as its own previous decisions on
competitive negotiated acquisitions.

OPEN MARKET REQUIREMENTS
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Can I buy supplies or services that are not identified on a particular schedule?

Yes, but with certain restrictions. You may add items that are not included on the schedule
contract, called open market items, to an FSS BPA or an individual order only if the conditions
of FAR 8.402(f) are met.

Must I consider alternative offers from schedule contractors that do not have an FSS
contract (schedule contract) for a specific RFQ?

No. The GAO has repeatedly found that, when an agency intends to acquire products or services
under the FSS Program, that agency is not required to consider products or services that are
offered by contractors that are not available under a schedule contract.

Do I need to “equalize” information gathering, or be concerned with equal treatment of
schedule contractors being considered for FSS orders (schedule orders)?

No. While all potential offerors should certainly be treated fairly, the GAO has found that
agencies may properly place an order under the FSS Program without meeting any of the
statutory and regulatory requirements associated with conducting a negotiated, competitive
procurement. So, you need not engage in “equal exchanges” with schedule contractors, nor must
you equalize the information gathering process among schedule contractors.

You may have further “exchanges” with offerors prior to award of a schedule order to solicit
clarifying information from one or more schedule contractors. You can also solicit such
information from only one schedule contractor without affording another schedule contractor a
similar opportunity if there is no basis to do so.

Further exchanges with schedule contractors should be conducted for the purposes of permitting
schedule contractors an opportunity to clarify any ambiguities or inconsistencies found in one or
more parts of its response to the RFQ, so that the agency can make a clear and objective
evaluation.

SMALL BUSINESS

Can I count awards under FSS to small business concerns toward DOE’s socioeconomic
goals?

Yes. Awards to schedule contractors which fall into the various socioeconomic groups may be
reported against DOE’s annual socioeconomic accomplishments. However, for purposes of
reporting an order placed with a small business schedule contractor, the CO may only take credit
if the awardee meets a size standard that corresponds to the work performed. COs should rely on



the small business representations made by schedule contractors at the contract level.
How can I maximize opportunities for small businesses under FSS?

FAR Parts 8 and 38 prescribe that small businesses holding contracts under the FSS program are
to be afforded the maximum practicable opportunity to compete for and receive orders. This
FAR guidance encourages COs to consider the availability of small business concerns when
planning for FSS acquisitions and placing FSS orders.

The DOE Acquisition Guide, Chapter 19.2, sets forth Departmental policy addressing small
business programs and strategies for maximizing contracting opportunities for small business.
FAR 8.405-5(c) states that COs should consider, if available, at least one small business, veteran-
owned small business, service disabled veteran-owned small business, HUBZone small business,
women-owned small business, or small disadvantaged business schedule contractor.

The SBA and GSA have teamed to further help small businesses participating in SBA’s 8(a)
Business Development program to become more competitive and more profitable. This
partnership agreement, originally signed in June 2000, is a joint effort by both SBA and the GSA
to increase participation of 8(a) firms in the FSS program, boost the number of contract dollars
awarded to 8(a) firms, and allow Federal agencies to count the awards given to 8(a) firms toward
their own 8(a) goals.

Orders placed under GSA’s FSS to small businesses are counted as DOE accomplishments for its
socioeconomic contract goals. COs should actively assist their program customers in identifying
schedule contractors that will help meet the program’s procurement requirements.

See also the next question.

Is it appropriate to set aside an order under FSS for small businesses?

Yes. See FAR 8.405-5.

When placing an FSS order, what should I consider to help support DOE’s small business
goals?

When the estimated value of the order exceeds the micro-purchase threshold consider the
following to help support DOE’s small business goals:

e Use an evaluation factor to consider socio-economic status for the order. See the GSA
Small Business website at http://www/gsa/gov/portal/content/202261 for details. This
site also provides sample RFQ language.
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e Award all requirements to small businesses, unless the CO determines there will be no
acceptable offer from two or more small businesses, provided that the award will be
considered fair and reasonable in terms of price, quality and delivery, available from any
schedule small business.

How can I ensure that an order placed with a small business prime is not a “pass through”
for large business subcontractors?

GSA is responsible for administering the FSS contracts (schedule contracts) to ensure that the
majority of the work that is performed by a small business schedule contractor is accomplished
over all of their orders, not just a single order.

Notwithstanding that neither GSA’s procedures nor a schedule contract require that an FSS small
business contractor perform 51% of the work on individual orders to preclude a pass through of
funds from small business contractors to large business contractors, you may include a
requirement that the small business prime contractor make its best effort to accomplish the
majority of the work on individual orders. A valuable tool would be the use of an evaluation
criterion defining the amount of small business participation that the schedule contractor must
commit to.

A model clause you may use to accomplish this is:

Principal Performance of the Effort

To ensure technical efficiency and accountability in the performance of this order, at
least fifty-one percent of the total price paid under this order (excluding the amount
paid for other direct costs) shall be paid for work performed by the employees of the
prime contractor.

[Note: In lieu of specifying a minimum percentage, you may wish to adjectivally describe
a minimal level of performance by the prime (e.g., ...a majority of the total price...).]

EVALUATION CRITERIA AND BEST VALUE SELECTION

What evaluation criteria can I use when ordering services?

The following are sample evaluation criteria which may be used for ordering services off the
FSS:

o Understanding the requirement - To what extent does the contractor’s technical approach
demonstrate full understanding of the effort to be performed under the task?



o Quality of performance/past performance — To what extent did the contractor
demonstrate compliance with prior contract requirements for similar work and scope,
accuracy of reports, timely delivery, and technical excellence?

e (Cost performance — To what extent did the contractor perform within or below cost on
past similar requirements?

e Schedule performance — To what extent did the contractor meet milestones, was
responsive to technical direction, and completed services on time and in accordance with
established schedules?

e Business relations — To what extent is the contractor flexible, cooperative, proactive, and
committed to customer satisfaction?

Should “Key Personnel” be evaluated when placing an order for services?

Yes, key personnel should be evaluated when certain personnel are considered critical to the
success of the project; key personnel may be evaluated, for both the prime contractor and
subcontractors/team members. Examples of efforts requiring the identification of key personnel
may include: the Program Manager and the Quality Assurance Engineer developing the
Environmental Impact Statements or the Senior Nuclear Engineer conducting and managing
research studies.

How does a best value selection work for FSS orders, to include BPAs for supplies or for
services not requiring a statement of work?

A best value selection is a process used to select services or supplies (products) that best meet
the buyer’s need. A best value selection trades off price and other evaluation factors such as past
performance, understanding the requirement, technical qualifications, trade-in considerations,
warranty, and environmental and energy efficient considerations, if applicable. '* In a best value
selection, low price does not necessarily assure selection.

When determining best value, in addition to price, the CO may consider the factors in addition to
schedule-specific ordering procedures and the following factors.

e Evaluation criteria should be kept to the minimum necessary to objectively evaluate a
contractor’s ability to successfully fulfill DOE’s stated requirements.

e Formal rating plans are not required, but in certain circumstances may be helpful to
ensure consistency with the evaluation factors for award that are stated in the RFQ.

1“FAR 8.405-1(f), FAR 8.405-3(a)(2)



e Contractor quotations need not be point scored.
What is evaluated when ordering services requiring a statement of work?

In addition to the best value selection considerations addressed in the above question, for service
orders requiring an SOW in excess of the micro-purchase threshold, the CO should document the
evaluation of the schedule contractor’s pricing that formed the basis for the selection, and
document the rationale for any trade-offs in making the selection.

When using a performance-based SOW, you should generally avoid dictating the number of
labor hours and skill mix that the schedule contractor should propose. Rather, the schedule
contractor should be permitted to propose the labor skill mix and the level of effort it considers
necessary against the performance-based SOW.

While you may rely on GSA’s determination that the fixed hourly rates on a schedule contract
are fair and reasonable, GSA has not determined that the level of effort or mix of labor proposed
in response to a specific requirement are adequate and appropriate, nor that they represent the
best value.

Relying on the predetermined reasonableness of a schedule contractor’s labor rates alone does
not provide an adequate basis for determining which schedule contractor is the most competitive.
Since the schedule contract does not reflect the full cost of the potential order, or critical aspects
of the services offered, such as the level of effort and the skill mix of labor required to complete
the work, the CO is responsible for considering the level of effort and the mix of labor proposed
to perform a specific task being ordered and for determining that the total price for the proposed
work on the order is reasonable.

What are other considerations for time and material (T&M) pricing of services requiring a
statement of work?

With the growing use of service contracts under FSS by government agencies, both the GAO and
the Office of the Inspector General continuously identify risks in implementing commercial
practices for contract pricing.

When ordering services requiring an SOW, GSA has determined that the fixed hourly rates on a
T&M schedule contract are fair and reasonable. FAR 8.405-2(d) states that “the ordering
activity is responsible for considering the level of effort and the mix of labor proposed to
perform a specific task being ordered, and for determining that the total price is reasonable.”



To ensure that the price evaluation complies with FAR 8.405-2(d), the CO should consider if the
proposed labor categories correspond with the work to be accomplished, including an assessment
of the proposed hours as well as the proper experience levels and education.

To help with assessing the reasonableness of the total proposed amount, the CO should consider
answering the questions below:

e Are there other contractual vehicles providing similar supplies or services that may be
used as a basis of comparison?

e Do the proposed labor skill levels correspond to the work required by the SOW?

e Are the labor rates reasonable given the skill level and the geographic location of the
performance?

e Will the performance occur in a location other than the one in the contractor’s office or
plant?

e Is the proposed material quantity reasonable and consistent with the technical proposal?
e Are the proposed material costs reasonable and realistic?

What level of detail is required to document a best value selection under the FSS Program?

In addition to the minimum documentation required by FAR 8.405-1(g), 8.405-2(f), and 8.405-
3(a)(7), you should document the files sufficiently to demonstrate that your evaluation of the
schedule contractor’s response to a RFQ was reasonable and in accordance with the criteria
outlined in the RFQ. The extent of the documentation is largely dependent upon the size, scope
and complexity of the acquisition. There is no requirement that you quantify a cost/technical
tradeoff in dollars.

COs should use whatever evaluation approach, such as narrative or adjectival ratings, that is
appropriate to the acquisition bearing in mind the intended streamlined nature of the FSS
process.

DEBRIEFING AND PROTESTS

For services requiring an SOW under the FSS program as a competitive order, to include a
BPA order, or the establishment of a multiple-award BPA, can an unsuccessful schedule
contractor request a debriefing after award?

Yes. The statutory and regulatory requirements associated with competitive negotiated



acquisitions in FAR Part 15, do not apply to orders placed against an FSS contract. However
after award, the CO should provide timely notification to unsuccessful offerors. If an
unsuccessful offeror requests information on an award that was based on factors other than price
alone, a brief explanation of the basis for the award decision shall be provided. It may be in
DOE’s best interest to provide an unsuccessful FSS schedule contractor information about the
evaluation of the schedule contractor’s response to the RFQ (e.g., to provide the schedule
contractor relevant information that may improve its competitive capabilities for future DOE
requirements).

While not required, the CO may elect to provide additional information to an unsuccessful
schedule contractor. When electing to do so, the CO should consider the following:

e The timing for conducting such interactions are at the convenience of DOE, but should be
conducted after the award of the BPAs.

e Such post-award interactions may be conducted in whatever format is considered
appropriate by the CO (i.e., in writing, face-to-face, or via telephone).

e The level of information conveyed is at the discretion of the CO and should be limited to
that necessary for the schedule contractor to understand why it wasn’t selected for the
order. As stated above, such interactions need not comply with the requirements set forth
in FAR Part 15 pertaining to the debriefing of unsuccessful offerors. You should consult
with your procurement attorney about your planned approach.

When the award was based on factors other than price alone, a best practice that has been
successful on prior FSS acquisitions has been to communicate relevant information regarding
DOE’s evaluation of an unsuccessful schedule contractor’s response to the RFQ, in writing,
when providing notice to a schedule contractor that it was not the successful offeror.
Information may include the following:

e Name and address of the successful schedule contractor(s).
e Estimated total award value.

e The basis for award to the successful schedule contractor(s) (e.g., lowest priced-
technically acceptable offer).

e Although not required, if quotes are rated during the evaluation, include the unsuccessful
offeror’s rating.

e A summary of the unsuccessful schedule contractor’s evaluated strengths and
weaknesses.



Information that is provided should relate only to the successful schedule contractor(s) and the
unsuccessful schedule contractor receiving the notice. That is, do not include technical ratings or
evaluated prices for any other unsuccessful schedule contractor(s). However, you may elect to
identify the relative ranking of the unsuccessful schedule contractor’s evaluated technical rating
and price (e.g., third highest technical score and highest evaluated price).

Can companies without an FSS contract protest the CO’s decision to use the FSS Program?

No. GAO has held that a protestor who does not have an FSS contract is not an interested party,
and therefore, does not have standing to challenge an agency’s determination to use the FSS
program.

Can an incumbent contractor, previously awarded an order under the FSS program,
protest its exclusion from a follow-on competition?

No. The CO determines which schedule contracts are solicited. In a U.S. Court of Federal
Claims decision (48 Fed. Cl. 638, filed February 14, 2001, Cybertech Group, Inc. v. the U.S. and
Intellidyne), the court concluded that the Government was under no obligation to solicit an
incumbent contractor. The court’s decision states, in part, “plaintiff has been unable to cite any
regulation, statutory provision, or applicable precedent requiring an incumbent to be solicited
on delivery orders from an FSS schedule contract.”

CONTRACTOR PERFORMANCE INFORMATION

What happens if the FSS contractor (schedule contractor) doesn’t perform adequately?

The FSS contract includes the same termination provisions that are prescribed in FAR Part 12. If
a schedule contractor delivers a supply or performs a service, but it does not conform to the order
requirements, the CO shall take appropriate action in accordance with the inspection and
acceptance clause of the contract, as supplemented by the order. If the schedule contractor fails
to deliver or perform an order, or take appropriate corrective action, the CO may terminate the
order for cause or modify the order to establish a new delivery date (after obtaining consideration
as appropriate).

As an alternative to terminating an order, the CO may elect to not exercise any remaining options
under the order.

When the DOE CO has terminated for cause an individual order to a FSS schedule contractor, or
if fraud is suspected, the GSA Schedule CO shall be notified of all instances by the DOE CO.
See FAR 8.406-4.



Is a termination for cause for an FSS order reported into the Federal Awardee
Performance and Integrity Information System (FAPIIS)?

Yes. In accordance with FAR 8.406-4 and Acquisition Guide Chapter 42.16, the CO shall ensure
that information related to termination for cause notices and any amendments is reported within 3
business days into FAPIIS. This includes reporting any subsequent notice of the conversion to a
termination for convenience or withdrawal.

Is a contractor performance evaluation required for an FSS order?

Yes. For each order exceeding the simplified acquisition threshold, the CO prepares an
evaluation of the contractor’s performance using the Contractor Performance Assessment
Reporting System (CPARS). This evaluation does not include an assessment of the contractor’s
performance against the contractor’s small business subcontracting plan. See FAR 8.406-7 and
FAR 42.1502(c).
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Organizational and Consultant Conflicts of Interest

Guiding Principle

e Contracting Officers are responsible for performing a thorough analysis of potential
offeror conflicts of interest to ensure impartiality and objectivity in the performance
of the Government’s contractual objectives.

[References: FAR 9.5, DEAR 909.5, DEAR 952.209-8, DEAR 952.209-72, DEAR 970.0905,
NNSA Supplement for Organizational Conflicts of Interest]

1.0 Summary of Latest Changes

This update: (1) elaborates on existing OCI guidance for Contracting Officers, (2) updates
relevant references, and (3) includes administrative changes.

2.1 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
provides a general overview of Contracting Officer (CO) responsibilities for identifying,
analyzing, and resolving Organizational Conflicts of Interest (OCI) issues. Currently, Federal
Acquisition Regulation (FAR) coverage of OCI is found in Subpart 9.5. This coverage provides
the foundational principles and processes for identifying and addressing OCl issues. The
existing FAR coverage relies primarily upon examples to describe OCI circumstances. This
coverage, however, does not provide the entire universe of potential situations needing OCI
analysis, and does not provide any Government-wide standard OCI solicitation provisions or
contract clauses. DOE-specific OCI guidance is included in the Department of Energy
Acquisition Regulation (DEAR) at 909.5, and does include relevant OCI solicitation provisions
and contract clauses.
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FAR 9.5 is essentially unchanged from the OCI coverage included in the FAR when it was first
published. Since that time there have been numerous interpretations of OCI issues in case law
and GAO decisions, none of which have been incorporated into the FAR. Given this outdated
OCI coverage, the General Services Administration, which administers the FAR, has initiated a
comprehensive FAR case to update the FAR OCI coverage. A proposed rule was issued and the
FAR staff is presently addressing and responding to public comments that were received in
response to the proposed rule. When the FAR rule is published in its final form, the DEAR and
this Guide chapter will be updated to comport with the new FAR coverage. Until that time, this
Guide chapter re-states and elaborates on existing OCI policy and procedures; no new guidance
is being issued in this update.

2.1 Types of OCI. Organizational conflicts of interest generally fall into the
following three categories.

2.1.1 Unequal Access to Information. An OCIdue to unequal access to information
is created when a contractor has access to nonpublic information, which may provide the firm an unfair
competitive advantage in a later competition for a Government contract. In these cases, the concern
is the risk of the firm gaining a competitive advantage. There is no issue of bias. An OCI based on
unequal access to information is discussed at FAR 9.505-4, which specifically addresses a contractor
that obtains access to proprietary information. This type of OCI may also involve other nonpublic
Government data, such as source selection information, or other nonpublic Government data that
would be useful in a future competition.

2.1.2 Impaired Objectivity. An OCI due to impaired objectivity is created when
a contractor's judgment and objectivity in performing the contract requirements may be impaired
because the substance of the contractor's performance has the potential to affect other interests of
the contractor. The OCI principle involved here is bias due to the existence of conflicting roles that
might influence the contractor's judgment. Conflicts based upon impaired objectivity most closely
correlate to the discussion at FAR 9.505-3 regarding the providing of evaluation services.

2.1.3 Biased Ground Rules. An OCI due to biased ground rules is created when
a firm, as part of its performance of a Government contract, has in some sense set the ground rules for
another Government contract by, for example, writing the statement of work or the specifications.
In these biased ground rules cases, the primary concern is that the firm could skew the future
competition, whether intentionally or not, in favor of itself. These situations also involve concerns
that a firm, by virtue of its special knowledge of the agency's future requirements, would have an
unfair advantage in the competition for those requirements. In these situations, both of the
principles of bias and unfair competitive advantage exist. Conflicts based on biased ground rules
best correlate to the discussion at FAR 9.505-2 regarding the preparation of specifications or work
statements. In that example, a contractor prepares and furnishes complete specifications covering
nondevelopmental items, to be used in a competitive acquisition.
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2.2 Addressing and Resolving OCI Issues.

2.2.1 Avoiding OCI’s. This involves preventing the occurrence of an actual or
potential OCI through actions taken early in the acquisition process, such as excluding sources
from competition, or eliminating a segment of work from a contract or task.

2.2.2 Neutralizing OCI’s. This involves negating a potential or an actual OCI
through specific actions taken by the Contracting Officer and the Government, such as invoking
a limitation on a contractor’s future competition or contracting.

2.2.3 Mitigating OCD’s. This involves reducing or alleviating the impact of
unavoidable OClIs to an acceptable level of risk to the Government, such as the inclusion of a
contractor’s OCI mitigation plan in a contract award.

Each individual contracting situation should be examined on the basis of its particular facts and
the nature of the proposed contract. The exercise of common sense, good judgment, and sound
discretion is required in both the decision on whether a significant potential conflict exists and, if
it does, the development of an appropriate means for resolving it.

2.3 FAR Requirements for the Contracting Officer.

Contracting Officers shall analyze planned acquisitions in order to identify and evaluate potential
organizational conflicts of interest as early in the acquisition process as possible, and avoid,
neutralize, or mitigate significant potential conflicts before contract award.

Contracting Officers should obtain the advice of counsel and the assistance of appropriate
technical specialists in evaluating potential conflicts and in developing and using any necessary
solicitation provisions and contract clauses.

Before issuing a solicitation for a contract that may involve a significant potential conflict, the
Contracting Officer shall recommend to the Head of the Contracting Activity a course of action
for resolving the conflict.

If the Contracting Officer decides that a particular acquisition involves a significant potential
organizational conflict of interest, the Contracting Officer shall, before issuing the solicitation,
submit for approval to the Procurement Director:

e A written analysis, including a recommended course of action for avoiding, neutralizing,
or mitigating the conflict.

e A draft solicitation provision.

e Ifneeded, a proposed contract clause.
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Once approval to proceed is received, the Contracting Officer shall:

e Include the provision and any clause in the solicitation and contract.

e (Consider additional information provided by prospective contractors in response to the
solicitation or during negotiations.

e Before awarding the contract, resolve the conflict or the potential conflict, consistent with
the approval and direction of the Head of the Contracting Activity.

2.4 DEAR Requirements for the Contracting Officer.

The Contracting Officer shall insert the DEAR solicitation provision at 952.209-8,
Organizational Conflicts of Interest Disclosure - Advisory and Assistance Services, in
solicitations for advisory and assistance services that are expected to exceed the simplified
acquisition threshold. This provision notifies potential offerors that OCI procedures apply to the
acquisition, and requires the apparent successful offeror, or all offerors determined to be in the
competitive range, to submit relevant and comprehensive OCI information to the Government
for evaluation prior to award.

The Contracting Officer shall evaluate the information provided by the apparent successful
offeror, or by all firms in the competitive range, for interests relating to a potential organizational
conflict of interest in the performance of the proposed contract. Using that information and any
other credible information, the Contracting Officer shall make a written determination of
whether those interests create an actual or significant potential organizational conflict of interest,
and identify any actions that may be taken to avoid, neutralize, or mitigate such conflict. In
fulfilling their responsibilities for identifying and resolving potential conflicts, Contracting
Officers should avoid creating unnecessary delays, burdensome information requirements, and
excessive documentation.

As required by FAR 9.504 and DEAR 909.504, the Contracting Officer shall award the contract
to the apparent successful offeror, unless a conflict of interest is determined to exist that cannot
be avoided, neutralized, or mitigated. Before determining to withhold award based on
organizational conflict of interest considerations, the Contracting Officer shall notify the offeror,
provide the reasons therefore, and allow the offeror a reasonable opportunity to respond. If the
conflict cannot be avoided, neutralized, or mitigated to the Contracting Officer's satisfaction, the
Contracting Officer may disqualify the offeror from award and undertake the disclosure,
evaluation, and determination process with the firm next in line for award. If the Contracting
Officer finds that it is in the best interest of the Government to award the contract
notwithstanding a conflict of interest, a request for waiver shall be submitted in accordance with
DEAR 909.503. The waiver request and decisions shall be documented in the contract file.

The Contracting Officer shall insert the clause at 952.209-72, Organizational Conflicts of
Interest, in each solicitation and contract for advisory and assistance services that is expected to
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exceed the simplified acquisition threshold. The Contracting Officer shall include this clause’s
Alternate I in contracts when a meaningful amount of subcontracting is expected for advisory
and assistance services. The purpose of this clause is to ensure that adequate OCI protections
exist during the term of the contract. The clause places relevant restrictions on the contractor
during contract performance, requires the contractor to monitor OCI issues, requires the
contractor to report new OCl issues to the Contracting Officer, and requires the contractor to
flow-down to appropriate subcontractors relevant OCI requirements. Contracting Officers may
modify the clause as necessary to address the potential for OCI in individual contracts.

Contracts that are not subject to DEAR Part 970, but provide for the operation of a DOE site or
facility or environmental remediation of a specific DOE site or sites, shall contain the
organizational conflict of interest clause at 952.209-72. The organizational conflicts of interest
clause in such contracts shall include Alternate I to that clause.

Pursuant to DEAR 970.0905, Management and Operating (M&QO) contracts shall contain an OCI
clause substantially similar to the clause at 952.209-72, and which is appropriate to the statement
of work of the individual contract. Alternate I to the clause shall be included to ensure that
M&O contractors adopt OCI policies and procedures in the award of subcontracts.

2.5 Best Practices.

2.5.1 FAR Examples. FAR 9.505 provides the general rules regarding OCls,
and FAR 9.505-1 through 9.505-4 illustrate the numerous situations where conflicts may arise.
FAR 9.508 provides several more detailed examples of situations where OCIs may arise, and
states that these examples are not all-inclusive but are intended to help the Contracting Officer
apply the general rules to individual contract situations.

2.5.2 NNSA OCI Supplement. The National Nuclear Security Administration
(NNSA) has published the NNSA4 Supplement to the DOE Acquisition Guide - Pre and Post
Award Guidance for ldentifying and Documenting Contractor Organizational Conflict of
Interest and Personal Conflicts of Interest. Although this Supplement is intended to address
NNSA contracting situations, it reflects the basic FAR and DEAR OCI guidance and can be
referenced as a best practices guide by all DOE contracting and program staff. The Supplement
elaborates on OCI regulatory coverage and provides additional detailed examples of situations in
which OClIs may arise.
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NNSA Supplement to the DOE Acquisition Guide

Pre and Post Award Guidance for Identifying and Documenting
Contractor Organizational Conflict of Interest and
Personal Conflicts of Interest

Overview:

This document supplements Chapter 9.1, Organizational Conflicts of Interest, of the DOE
Acquisition Guide. It provides NNSA Contracting Officers (COs) with additional
guidance for the avoidance, identification, and neutralization/resolution of actual or
potential Organizational Conflicts of Interest (OCI) prior to and after contract award and
for documenting the resulting decisions. In addition, this document provides guidance
for identifying and preventing personal conflicts of interest involving contractor
employees.

References:

This document is based on authority of FAR subpart 9.5, Organizational and Consultant
Conflicts of Interest, and corresponding sections of the DEAR.

Background:

NNSA’s mission is to "strengthen national security through the military application of
nuclear energy and by reducing the global threat from terrorism and weapons of mass
destruction." To accomplish this mission, NNSA needs contractors and contractor
personnel providing services free from bias caused by other conflicting interests.

Over the past several years, OCI has become an issue of increasing concern at NNSA.
Through competition, the profile of contractors providing support to NNSA is changing.
Recently, FFRDC contracts have been awarded to Limited Liability Companies (LLC)
made up of consortiums of separate companies including for-profit private firms.
Because of the more complicated teaming arrangements, the shrinking industrial base,
and the acknowledged concern in having many of the same contractors operating both
our laboratories and plants, the NNSA is focusing increased attention on OCI as a
contract management issue.
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Definitions:

An Organizational OCI is the existence of a set of circumstances in which a contractor
may be unable to render impartial advice to the government, or might have impaired
objectivity in performing contracted work, or may obtain an unfair competitive advantage
in the marketplace when competing for government work where that unfair advantage is
obtained performing a government contract. This unfair advantage can be introduced
when the contractor sets the ground rules of procurement, thereby biasing a future
competition. The essence of OCl is divided loyalty between the best interests of a
particular contractor and the best interests of the government. It is the government
professional’s duty to ensure that such divided loyalty is not permitted to occur or to
continue when discovered. There are three broad categories of OCI: Unequal Access,
Impaired Objectivity, and Biased Ground Rules. Each of these terms is defined as
follows:

Unequal Access - An unfair competitive advantage typically surfaces when a
contractor obtains information not generally available to competitors where such
information would assist the contractor in winning the contract award. An unfair
competitive advantage exists where a contractor competing for award of any federal
contract possesses:

e Proprietary information that was obtained from a government official
without proper authorization;

e Source selection information that is relevant to the contract but is not
available to all competitors; or

¢ Any substantive information regarding the acquisition not equally
available or provided to other potential offerors when such information
would assist that contractor in obtaining the contract.

Impaired Objectivity - This may happen when a support contractor is
performing duties that involve assessing or evaluating itself or a related entity. Examples
include:

¢ Providing Proposal Evaluation Services as discussed in FAR 9.505-2;

e Reviewing the contractor’s own or an affiliate’s work product, or
reviewing a competitor’s work product as discussed in FAR 9.505-3;

e Providing advice in supporting the Government’s decision making
process; or

e Evaluating the contractor’s own, an affiliate’s, or a competitor’s
compliance with regulatory requirements.

Biased Ground Rules - This most often occurs when the contractor is writing the
Statement of Work, performing systems engineering, or providing technical direction
efforts. Examples include:
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e Providing systems engineering as discussed in the Federal Acquisition
Regulation (FAR) 9.505-1

e Preparing specifications and statements of work (SOW) as discussed in
FAR 9.505-2

OClImay be either potential or real. The following definitions explain the difference:

Potential OCI — A contractor has a potential conflict of interest if the work to be
performed under the contract places the contractor in a position where its objectivity
might be called into question, however, no information has as yet come to light indicating
that an actual motive for bias exists.

Actual OCI — A contractor has an actual conflict of interest if information has
come to light that would cause a reasonable person to question the contractor’s objectivity.
The term “actual OCI” is synonymous with the terms “real or apparent OCI.”

Example: A contractor employee will have access to source selection sensitive
information because he is assisting the Agency in evaluating competitive proposals. As
discussed previously, this work creates a potential for impaired objectivity based solely
on the nature of the work to be performed. The potential OCI would become an actual
OCI if one of the offerors submitting a proposal turned out to be either an affiliate or
competitor of the contractor employee’s firm.

There are three basic approaches available to contractors and the Agency for dealing with
OCl issues, as follows:

Avoid - Prevent the occurrence of an actual or potential OCI through actions such
as excluding sources from competition or eliminating a segment of work from a contract
or task.

Neutralize - Negate, through a specific action, potential or actual OCI related to
either a contractor’s objectivity during contract performance, or an unfair competitive
advantage. Specific actions could include encouraging and facilitating support contractor
recusal, excluding or severely limiting support contractor participation in source selection
activities, and/or otherwise barring access to competition sensitive data.

Mitigate - Reduce or alleviate the impact of unavoidable OCls to an acceptable
level of risk so that the government’s interests with regard to fair competition and
contract performance are not prejudiced. This is facilitated in developing an OCI
mitigation plan and may include developing a firewall. An example of a firewall would
be a contractor setting up divisions within a company that would isolate a certain sector
technologically or geographically to avoid conflicts.
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General Guidance:
1. Examples of OCI Situations.

The following paragraphs provide specific examples of OCI situations that could
occur with contractors performing work for the NNSA:

Impaired Objectivity:

* An FFRDC, under a Work for Others (WFO) project, is providing technical oversight
of work performed by one of the client agency’s other contractors. A potential OCI
exists because of the nature of the work being performed. The FFRDC would have an
actual OCI if the contractor being overseen is an affiliate of one of the FFRDC’s LLC
members. In this case, the impartiality of the FFRDC can reasonably be questioned
because it has a financial interest and can be biased in its oversight, favoring its affiliate.
NNSA personnel have a duty to ensure that the contractor satisfactorily avoids,
neutralizes, or mitigates the conflict.

Note: FAR 35.017(a)(2) states, “The FFRDC is required to conduct its business in a
manner befitting its special relationship with the Government, to operate in the public
interest with objectivity and independence, to be free from OCI, and to have full
disclosure of its affairs to the sponsoring agency.” This passage makes clear a FFRDC’s
responsibility for demonstrating that it is actively avoiding, neutralizing or mitigating
potential or apparent OCI. The passage should not be construed as conferring a
presumption that FFRDC’s by definition operate in the Government’s best interest and
are therefore free from conflict.

*  An NNSA contractor is tasked with providing support in evaluating proposals under a
prime contract procurement. The contractor has a potential OCI based solely on the nature
of work to be performed. As discussed previously, the contractor would have an

actual OCI if one of its competitors or affiliates submitted a proposal. The impartiality of
the contractor providing proposal evaluation services may reasonably be questioned
because it has a financial interest in the outcome of the competition. In such a case, the
NNSA personnel have a duty to ensure that the contractor satisfactorily avoids,
neutralizes, or mitigates the conflict.

Biased Ground Rules:

The following examples of a contractor developing a specification or a statement of
work, activities frequently performed by M&O contractors, are provided for
illustration purposes.

*  NNSA M&O contractor is tasked with designing a system. The NNSA will use the
contractor’s system design to award a prime contract for production of the system. If
one of M&O contractor’s affiliates will compete for the work manufacturing the system,
the M&O contractor would have an unfair competitive advantage because the M&O
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contractor (and therefore its affiliate) has unequal access to system design information,
proprietary information or other non-public information. In such a case, the NNSA
personnel have a duty to ensure that the contractor satisfactorily avoids, neutralizes or
mitigates the conflict.

* The NNSA M&O contractor is tasked with both designing and manufacturing the
system. The contractor chooses to have one of its affiliates manufacture the system based
on the affiliate’s unique capabilities as documented in a make/buy decision. In this case
there is no OCI so long as the affiliate does not receive fee beyond sharing a portion of
fee already contemplated under the M&O prime contract. Such a subcontract would be
viewed as an intra-organizational transfer.

* A NNSA M&O contractor is tasked with designing and manufacturing a system. This
time, the contractor competes the manufacturing effort as a subcontract opportunity. In
such as case, the M&O contractor would have a potential OCI (unfair competitive
advantage) should one of its affiliates compete for the work and that affiliate is entitled to
fee beyond sharing a portion of fee already contemplated under the M&O prime contract.
In such a case, the NNSA personnel have a duty to ensure that the contractor satisfactorily
avoids, neutralizes or mitigates the conflict.

Note: While firewalls between affiliates within the same corporate entity are sometimes
sufficient to mitigate OClIs associated with unequal access, the Government
Accountability Office (GAO) has consistently held that firewalls cannot mitigate OCls
associated with impaired objectivity and biased ground rules.

2. Handling OCIs Prior to Contract Award.

The Federal Acquisition Regulation (FAR) Subpart 9.5 requires COs to analyze
planned acquisitions in order to: 1) identify and evaluate potential organizational
conflicts of interest (OCls) as early in the acquisition process as possible; and 2) avoid,
neutralize, or mitigate significant potential conflicts before contract award.

A. Contracting Officer’s OCI Course of Action Memorandum. COs should evaluate
potential OCl issues early in the acquisition process to avoid having offerors
unnecessarily incur proposal costs only to later be determined to be ineligible for
award. In the event that the Contracting Officer (CO) does identify a substantive
potential OCI based on the work to be performed, the CO is required to draft an
action plan for resolving the potential conflict in accordance with FAR 9.504(c). A
CO’s evaluation should include potential OCls at the subcontractor level as well as
the prime contractor level. A sample Contracting Officer’s OCI Action Plan
Memorandum format can be found in the Attachment 1, entitled, “OCI Contracting
Officer’s Course of Action for Resolving Conflict Memorandum.” An example of an
actual Contracting Officer’s OCI Action Plan Memorandum can be found at
http://scweb.na.gov/procurement/TAB9.shtm. The format of the example varies
slightly from the format contained in Attachment 1.
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B. Early Agency Disclosure. Once the CO’s OCI Course of Action Memorandum
has been approved, the essential OCI requirements should be shared with industry.
When an Agency’s final OCI strategy is not disclosed early in the procurement
process, contractors are disadvantaged when assessing their eligibility for award and
in preparing competitive proposals. The Agency’s OCI requirements can significantly
impact contractor teaming arrangements. Late disclosure of the OCI

requirements may leave insufficient time for prospective offerors to reform teams if
an original team member will no longer be eligible for award. To ensure NNSA
maximizes competition, COs are encouraged to share OCI issues with potential offers
at the earliest opportunity.

C. DOE Acquisition Forecast Database Notices. For solicitations where no
OCl issues have been identified, CO’s should include this information in the
Acquisition Forecast Database. For requirements involving potential OCI, all
pertinent OCI information should be posted to or linked from the Acquisition
Forecast Database.

D. DOE Solicitation Webpage. When the OCI strategy for applicable solicitations is
known or when it changes after initial or subsequent announcements, all “pertinent
and appropriate” conflict of interest information should be posted on the DOE
webpage for Solicitations and Amendments.

E. Contractor’s Mitigation Plan. Whenever the CO has determined that a
substantive potential OCI exists, the solicitation should require each offeror to
propose an OCI mitigation plan. Acceptability of the mitigation plan should be a
special responsibility criteria. The mitigation plan details how the contractor will
identify and resolve OCl issues. The Contracting Officer determines whether the
proposed mitigation plan is sufficient to protect the government’s interest. The
mitigation plan should be included in the contract file and a copy should be provided
to the contracting officer’s representative (COR). A contractor’s mitigation plan
should include the elements listed in Attachment 2.

F. Contractor Disclosure. Prospective NNSA Contractors responding to solicitations
or submitting unsolicited proposals should be required to provide information

to the Contracting Officer for use in identifying, evaluating, or resolving potential
organizational OCI. See DEAR 909.507 for appropriate use of OCI solicitation
provisions and contract clause. The solicitations should contain:

* OCI Certification Requirements - A provision requiring offerors to
certify whether they are or are not aware of information bearing on the existence
of a potential, real or apparent OCIL.

* Contractor OCI Disclosure - A provision requiring offerors, who certify they
are aware of an OCI, to disclose all relevant facts concerning any past, present, or
planned interests relating to the work to be performed of a potentially

conflicting nature. As stated in FAR 9.507-1, the provision should be tailored to
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describe the specific potential conflicts identified in the CO’s OCI Action Plan.
DEAR 909.507-2 requires the contracting officer to insert the clause at DEAR
952.209-72, Organizational Conflicts of Interest, in each solicitation and contract
for advisory and assistance services expected to exceed the simplified acquisition
threshold ($100,000). Contracting officers may tailor the clause to address
potential OCIs in individual contracts and determine the appropriate term which
the contractor will be ineligible to participate in any capacity in NNSA contracts,
subcontracts or proposals. In the usual case of a contract for advisory and
assistance services, for example, a period of three, four, or five years is
appropriate. However, in individual cases the contracting officer may insert a
term of greater or lesser duration. The following is an example of a possible
description of the potential conflict:

The company performing work under this contract will provide
Resource Conservation and Recovery Act (RCRA) environmental
remediation services. The contractor may have an OCI if it or its
affiliate(s) provide regulatory development support to the
Environmental Protection Agency (EPA) or to the State
Government in promulgating RCRA regulations.

Based on this information, offerors would know to disclose any financial
relationships that they may have with organizations providing RCRA regulatory
development support to either the EPA or the State government where the site is
located. The CO would then have information to judge the nature and extent of
the relationships.

Offerors failing to provide full disclosure, certification, or other required
information may be determined by the Contracting Officer to be ineligible for
award. Nondisclosure or misrepresentation of any relevant information may also
result in disqualification from award, termination of the contract for default, or
debarment from Government contracts, as well as other legal action or
prosecution. In response to solicitations, the CO may consider an inadvertent
failure to provide disclosure certification as a “minor informality” (as explained in
FAR 14.405); however, the CO should consult GC and require offerors to
promptly correct the omissions. This may generally be done without establishing a
competitive range and entering discussions because OCl is a contractor
responsibility issue per FAR 9.5.

G. Consideration on a Case-by-Case Basis. When a contractor discloses OCI issues
prior to award, each individual contracting situation should be examined on a case-
by-case basis, taking into consideration the particular facts and the nature of the
proposed contract. Common sense, good judgment, and sound discretion are required
to determine whether a significant potential or actual conflict exists and, if it does, an
appropriate solution for resolving it. The two underlying principles are:
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Preventing the existence of conflicting roles that might bias a
contractor’s judgment; and
Preventing unfair competitive advantage.

The CO should make every attempt to resolve potential OCIs through steps to
neutralize or mitigate potential OCIs without excluding offerors from competition.
Offerors will be required to address issues related to OCls in their proposals. In some
situations, and after consultation with General Counsel (GC), potential offerors may
be required to address safeguards against OClIs prior to submitting their proposals.

H. Elimination of Offerors from Award. The Contracting Officer may eliminate an

offeror from consideration for award based either on significant potential OCI issues
or significant actual OCI issues. The following example serves to illustrate this point:

The NNSA has issued a solicitation which contemplates awarding a task order
contract for Environmental Impact Statement (EIS) support. The OCI
provisions of the solicitation advised prospective offerors that NNSA may
order EIS support at up to 25 named locations. An offeror discloses in its
proposal that it has a financial relationship with companies working at three of
the 25 locations. Ifthe Agency has a current need for EIS support at one or
more of the three sites, then the offeror has an actual OCI and the CO might
reasonably disqualify the offeror. Ifthe Agency does not have an current need
for EIS support at any of the three sites, then the offeror has only a potential
OCI. Nevertheless, the CO might disqualify the offeror judging that the
Government would be harmed by the inability to obtain timely support should
a need materialize for support at one of the three sites. Thus, an offeror may
be eliminated from consideration for award based on either a potential or an
actual OCI. Please note, however, how the above analysis might change if the
solicitation contemplated multiple awards. In such a case, the CO might
reasonably judge that the offeror’s OCI at just three sites does not pose an
unacceptable risk to the Government given redundant contractor capability.

2. Handling Post Award Organizational Conflicts of Interest

At the pre-award stage, it may be difficult to identify OCI issues. Also, although no
conflicts may have been present at time of award, contractors’ financial and business
relationships are constantly changing and a potential conflict may subsequently develop.
This section provides NNSA Contracting Officers and program personnel with guidance
for handling organizational and contractor personnel OCI issues arising after contract

award.

A. Basic Steps in Evaluating a Post-Award Organization Conflict of Interest Issue.

1) The Contractor discloses to the CO a potential or actual OCI resulting from a
new business interest. (The CO should emphasize to the contractor that the CO is
the sole NNSA point of contact regarding specific OCl issues.) It concerns
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existing or planned work that is generally related to the work performed under the
contract. The Contractor provides a plan as to how it proposes to avoid, neutralize
or mitigate the conflict. Post award mitigation strategies could include:

* A contractor declines to seek award of a particular task order;

» Ifthe OCl involves an affiliate, the prime contractor divesting itself of
the financial relationship, e.g., selling a subsidiary; or

 In a case where a subcontractor has an OCI but the prime contractor
does not, the prime contractor limiting the subcontractor to performing
only those tasks under the contract not involving conflict.

Note: A prime contractor should never be allowed to implement a strategy
to avoid its own conflicts by having a subcontractor perform its work. A
subcontractor has a significant financial relationship with the prime
contractor and is subordinate, being dependent on the prime contractor for
obtaining contract work. Given this relationship, a reasonable person
would question the subcontractor’s objectivity when providing advice to
the Government that might significantly harm the prime contractor's
(including its parent company and affiliate) interests.

2) The CO evaluates the Contractor’s disclosure and plan:

* CO conducts fact-finding, requests more information from the
contractor if necessary

* CO evaluates new information

* CO requests evaluation of OCI information from program office.
Generally, the program should always be consulted.

* CO requests assistance from OASM and GC whenever the CO
determines assistance is needed and always when the CO has preliminarily
decided an OCI cannot be avoided, neutralized, or mitigated. Further, the
contractor must be notified and given a reasonable opportunity to respond.

3) CO makes final OCI decision and documents decision taking into
consideration all information and recommendations.

4) CO issues final OCI decision in writing to the contractor.
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B. Roles and Responsibilities in Post Award OCI Decisional Process.

1) Contracting Officers. The FAR and the DEAR clearly state that an OCI
determination is the Contracting Officer’s responsibility. However, all NNSA
employees should be sensitive to identifying and avoiding OCls.

The CO should evaluate OCls on a case by case basis. Before making a
determination regarding whether a potential OCI exists, the CO must thoroughly
evaluate the facts based on program, legal, and public interest concerns, taking
into consideration the best interest of the Government. In evaluating a potential
OCI, the CO performs a risk analysis to determine whether a significant potential
OCl exists. If one exists, the CO evaluates whether and how the OCI can be
avoided, neutralized or mitigated and may request supplemental information from
the contractor to aid in making a determination. The exercise of common sense,
good judgment, and sound discretion is required to make a determination and to
develop an appropriate means for resolving the issue. Some cases may be clear
cut allowing the CO to evaluate the facts and make a quick decision based on
common sense and knowledge. However, the majority of OCI determinations are
more complex. Often, a CO does not initially have enough information to make
an informed decision.

2) Program Offices. As part of the CO’s decision-making process, COs should
coordinate with the program and seek Program Office advice. Program personnel
are in the best position to provide technical advice regarding the nature and
relationships of the applicable work. Also, they may be aware of other issues the
CO should consider in evaluating whether an actual or potential OCI exists.

3) Office of Acquisition and Supply Management (NA-63) and General Counsel.
The Office of Acquisition and Supply Management (OASM) NA-63 and General
Counsel are available to provide advice and assistance to the CO in evaluating
and making OCI determinations. When an ordering document has been issued to
a contractor and an OCl is later identified which cannot be avoided, neutralized,
or mitigated, the CO should consult with the Office of Acquisition and Supply
Management and General Counsel before canceling the work and issuing it to
another contractor. This does not apply to situations where contractors have been
issued an ordering document which is specifically for preliminary OCI screening
only. The recommendation to consult with OASM is not necessary in any other
post award OCI determinations.

Contracting Officers may find it helpful to obtain advice from OASM regarding
remedies when an OCI exists. General Counsel review should be required if legal
issues are raised by the CO, the contractor or the contractor’s attorney.
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C. Examples of OCI Information to Request from the Contractor.

The following are examples of information a CO may find helpful to evaluate a
post-award OCl issue. There may be new information to consider in evaluating an
OClI situation. The purpose of this type of information is to assess the magnitude of a
contractor’s relationship with another party when evaluating potential OCIL.

* Is the work to be performed for NNSA similar or related to the work
performed, being performed/to be performed by the contractor for a commercial
client?

 Could the contractor intentionally or inadvertently use the work under an
existing contract to benefit and profit under another contract and thus impair
its ability to perform without bias in the NNSA’s or its WFO clients’ best
interest?

* Does the contractor have any contracts to perform work, as a subcontractor, for
its parent, subsidiary, or affiliates?

* How much work (i.e., in dollars, percentage of business, and /or gross revenue)
has the contractor performed or is in the process of performing for the commercial
client(s)? What is the contractor’s gross revenue for each of the past three years?

* When did the contractor perform the applicable work for the commercial
client(s)?

* Is the work currently being performed for commercial clients? If yes, what
work and how long is the work expected to continue?

 If the work in question involves an organizational relationship, what is the
relationship between the parties? Does the work involve a parent, subsidiary,
affiliate, etc?

* Is the contractor under contract or does it have some other arrangement with
any relevant public or private clients to begin providing services/work efforts that
may represent a potential OCI?

* Does the contractor (including its affiliates) own or have any financial interest
in a specific technology, equipment, system, or software which will be evaluated
under this contract?

* Request that the contractor provide any other pertinent information bearing on
the OCI of which the contractor may be aware that has not been specifically
requested by NNSA.
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D. Examples of Basic OCI Information Available Within NNSA.

What is the value of the ordering document (work authorization, task order, task
assignment, etc.)? Is it a significant amount of the contractor’s business base? While this
is useful information, often the dollar value is not as relevant to OCI decisions as the type
of work to be performed.

Does the work relate to an existing NNSA contract?

Is the work objective and impartial in nature or does it involve some degree of
judgment or discretion on the contractor’s part?

E. Time Frame for Evaluating Post Award Conflicts. The Agency is committed to
providing timely responses on OCI issues to contractors. Failure to deal with OClIs in a
timely manner could cause contractors to lose business and delay implementation and
work on NNSA programs and projects. As a general rule, COs should strive to resolve
OCl issues within 20 working days of receipt of all relevant information. COs should
coordinate with contractors and programs to establish specific response/decision
timeframes for individual OCl issues.

F. Documenting OCI Decisions. COs should maintain records of OCI decisions and
related correspondence in the official contract file. COs should forward an information
copy of all OCI decisions to OASM. In turn, OASM will analyze OCI decisions to ensure
consistency across the Agency and as a basis for developing additional guidance.

G. Waiver Procedures. In accordance with FAR 9.504(e) and DEAR 909.504(e), if a
determination is made that a conflict cannot be avoided, neutralized, or mitigated but it is
in the best interest of the Government to award or continue the authorized ongoing work,
a request for waiver must be approved by the Head of the Contracting Activity (HCA).
See FAR 9.503; DEAR 909.503; and NNSA Policy Letter: BOP-003.0334R5, Rev. 5,
dated 08/08/2007. The waiver request and decision shall be included in the contract file.

3. Personal Conflicts of Interest.

A personal conflict of interest can be defined as a contractor employee, subcontractor
employee, or consultant who is in a position to materially influence recommendations
and/or decisions and, because of his/her personal activities, relationships, or financial
interests, his/her objectivity may be impaired in performing contract work. A contractor
employee may have a personal conflict of interest with respect to work he/she is
performing even though the employing firm itself does not.

Unlike federal employees, there are few policies or laws in place to prevent contractor
personnel personal conflicts of interest. Personal COls are typically covered under ethics
rules and prohibitions instituted by government agencies and contractors. Currently, the
FAR does not address such conflicts. For this reason, it is prudent to include conflict of
interest provisions or clauses in solicitations and contracts that require employees to
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identify potential conflicts of interests and report them to their employer so they can be
mitigated. Attachment 2, entitled, “Notification of Conflicts of Interest Regarding
Personnel” contains some suggested language which could be used in a clause to address
contract personal conflicts of interest.

Note: When a contractor employee’s personal COI directly impacts work it is performing
on a federal government contract, that conflict could result in an OCI for the

contractor company because the contractor employee is acting as agent for that contractor
company.
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Attachment 1

Organization Conflict of Interest

Contracting Officers Course of Action for Resolving Conflict
Memorandum

FAR 9.504(c)
1. Requirement.
The purpose of the CO’s memo is to fulfill the requirements of FAR 9.504 ( ¢ ) which
states, “Before issuing a solicitation for a contract that may involve a significant potential

conflict, the contracting offer shall recommend to the head of the contracting activity
course of action for resolving the conflict.”

2. Memorandum Format
A. Introduction. Briefly introduce the document and what it is about.

B. Background. Briefly state procurement information (competitive or sole source,
dollar value, statement of work).

C. Objective. State the objective or purpose of the document.

D. Analysis. Provide a detailed analysis of the SOW requirements in relation to the
actual or potential OCls it may present. While stating what the actual and/or
potential conflicts are that could evolve, also indicate what the ramifications will
be if these conflicts are left unaddressed.

E. Course of Action. Describe the actions planned to address the OCIL.
1. Solicitation Provisions. List and briefly describe the OCI related special

solicitation provisions that are contemplated. Include clauses that restrict
competition.

2. Contract Clauses. List and briefly describe the OCI related special
contract clauses that are contemplated.

3. Contracting Officer’s Evaluation. Provide a statement that the CO is
making these determinations and state the basic steps that will be taken by
the CO to address OCI during the pre and post award phases.

4. Post Award Actions. List the post award actions that will be taken to
prevent OCI situations, such as:
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a. Post award conference — At the post award conference the
Contracting Officer will emphasize the sensitivity of the
organizational conflict of interest issue and stress the importance
of addressing actual or potential conflicts of interest prior to
initiation of work on the contract.

b. Meeting with Project Officer — The Project Officer assigned to
the contract will be advised by the Contracting Officer to be alert
and sensitive to organizational conflict of interest issues when
reviewing the work plan.

c. Periodic reminders to contractor -

F. Recommendation. Summarize the overall recommendation of the plan.

G. Signature Page. Include signature blocks for all required reviews/approvals.

H. Attachments. Attach the statement of work and clauses in full text.
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Attachment 2
MINIMUM STANDARDS FOR CONTRACTORS' COI PLANS
A. Corporate Structure

The COI Plan shall describe any parent relationship and list all affiliates, subsidiaries,
and sister companies, etc. Generally, this need not exceed three corporate tiers, unless a
relationship exists beyond three tiers that would potentially create a conflict. In such a
case, relationships beyond three tiers should also be included in the COI Plan.
Contractors should report changes in its corporate structure to the Agency throughout
contract performance. Contractors are invited to include under this section, a company
profile. The profile should discuss all pertinent information relevant to COI including a
summary of a contractor's primary business functions and activities. This background
information will potentially be very useful to contracting officers and the Agency when
evaluating whether or not a contractor has a COI.

B. Searching and Identifying COI

The COI Plan shall include a requirement describing when a COI search must be
performed by company personnel and clearly identify the procedures to be followed. The
searching requirement shall encompass all work related to all clients for whom work was
performed over the past three years, all current work, all sites (if applicable), and any
future work reflected in marketing proposals. Contractors must search their records over
the past 36 months from time of receipt of the work from NNSA. However, NNSA
encourages contractors to search back as far as a company's records cover.

C. Data Base

The COI Plan shall require a data base that includes all necessary information for a
contractor to review its past work (at a minimum over the past 36 months), work in
progress, and work the company may be pursuing under any marketing proposals. This
requirement does not establish any particular type or kind of retrieval system, however,
the data base shall contain, at a minimum, the following information and capabilities.

(1) a list of the company's past and public clients; (2) a description of the type(s) of work
that was performed and any other pertinent information; (3) a list of the past sites (when
applicable) a contractor has worked on; (4) a list of site name(s) (when applicable) related
to any work performed; and (5) the ability to search and retrieve the information in the
data base. If applicable, the COI Plan shall include provisions for supplemental searches
of a parents, affiliates, subsidiaries, or sister company’s records. The COI Plan shall also
describe any cross-checks used by the company when searching COI issues.

D. Personal Certification

At a minimum, the COI Plan shall require ALL employees of the company performing
work under an NNSA contract, to sign a personal certification. It should be noted
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however, that it is the preference of NNSA that ALL employees of the company be
required to sign such a certification rather than only those employees working under an
NNSA contract. The certification shall require at a minimum, that the individual agrees to
report to the proper company authority any personal COI the individual may have on any
work that may result in an actual or potential COI. The certification shall also state the
individual has read and understands the company's COI Plan and procedures. The
employee certifications shall be retained by the company.

E. Work Authorization Notification and Certification

The COI Plan shall describe the process the company requires for notifying the Agency
prior to beginning work, and for submission of its' Work Authorization certification
within 20 days of receipt of the work from NNSA. NOTE: Work Authorization
certifications are NOT required if the contract contains an annual certification
requirement. Nevertheless, the contractor's COI Plan should address the procedures to be
followed for Work Authorization certifications.

F. Annual Certification

The COI Plan shall describe the process the company requires for submission of its
annual certification. NOTE: Annual certification is NOT required if the contract contains
a work authorization certification requirement. Nevertheless, the contractor's COI Plan
should address the procedures to be followed for annual certifications.

G. Notification and Documentation

The COI Plan shall clearly delineate who is the responsible official for making COI
determinations within the company. Generally, this would be someone at a middle to
upper level of management. The responsible official shall be free of any personal
conflicts for the purpose of making COI determinations, e.g., a program manager who
receives bonuses based on the total amount of sales may not be free of conflicts.

The plan shall clearly identify the process that is required when notifying the NNSA of
any actual or potential COI and the actions that the company has taken or will take to
avoid, neutralize or mitigate the conflict. In addition, a contractor shall document all COI
searches related to NNSA work, whether or NOT an actual or potential COI has been
identified.

H. Training

The COI Plan shall require all employees of the company to receive basic COI training,
and that each employee receives COI awareness training, at least, on an annual basis. The
company's COI Plan shall be available for all employees to review. Annual awareness
training shall include, at a minimum, a review of the certification language and any
change that may have occurred in the company's COI Plan. In addition, companies are
encouraged to routinely disseminate to their employees current COI information.
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1. Subcontractor's COI Plans

The COI Plan shall describe the process and mechanism by which the company will
monitor its subcontractors to ensure all subcontractors are complying with the COI
provisions in their contracts. It is important that subcontractors identify and report COI as
well as submit Limitation of Future Contracting (LOFC) requests for approval.
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Attachment 3

NOTIFICATION OF CONFLICTS OF INTEREST REGARDING PERSONNEL

a) In addition to the requirements of the contract clause entitled "Organizational
Conflicts of Interest," the following provisions with regard to employee personnel
performing under this contract shall apply until the earlier of the following two dates: the
termination date of the affected employee(s) or the expiration date of the contract.

b) The Contractor agrees to notify immediately the NNSA Project Officer and the
Contracting Officer of (1) any actual or potential personal conflict of interest with regard
to any of its employees working on or having access to information regarding this
contract, or (2) any such conflicts concerning subcontractor employees or consultants
working on or having access to information regarding this contract, when such conflicts
have been reported to the Contractor. A personal conflict of interest is defined as a
relationship of an employee, subcontractor employee, or consultant with an entity that
may impair the objectivity of the employee, subcontractor employee, or consultant in
performing the contract work.

(c) The Contractor agrees to notify each Project Officer and Contracting Officer prior to
incurring costs for that employee's work when an employee may have a personal conflict
of interest. In the event that the personal conflict of interest does not become known until
after performance on the contract begins, the Contractor shall immediately notify the
Contracting Officer of the personal conflict of interest. The Contractor shall continue
performance of this contract until notified by the Contracting Officer of the appropriate
action to be taken.

(d) The Contractor agrees to insert in any subcontract or consultant agreement placed
hereunder, except for subcontracts or consultant agreements for. (fill in) ,
provisions which shall conform substantially to the language of this clause, including this
paragraph (d), unless otherwise authorized by the Contracting Officer.
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Commercial Supplier License Agreements
and Subscriptions

Guiding Principles

e Contracting Officers should carefully review the terms and conditions of
commercial supplier license agreements and subscriptions to ensure that
they: (1) satisfy the Government’s needs, and (2) do not conflict with
the Government’s sovereign authority or other Federal laws.

e Contracting Officers should review commercial supplier license
agreements and subscriptions in accordance with the attached checklist
and then consult with the DOE Office of General Counsel as needed.

[References: FAR 12.212, FAR 12.216, FAR 12.302, FAR 27.405-3, FAR 52.227-19, DEAR
952.227-14, DEAR 970.2704-2(c)(3), and DEAR 970-5244-1(1)]

1.0 Summary of Latest Changes

This is a new Acquisition Guide chapter.
2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
does not cover efforts and projects performed for DOE by other Federal agencies.

The purpose of this chapter is to provide DOE policy for reviewing commercial supplier license
agreements and subscriptions. For assistance in reviewing non-commercial license agreements
or subscriptions, please contact your office’s legal representative.

2.1 Background. Information technology and other acquisitions may include
supplies or services (e.g., computer software and related services), which are subject to
commercial supplier license agreements (“Agreements”). These Agreements, often referred to as
End User License Agreements (“EULAs”), Terms of Service (“TOS”), or other similar legal
instruments or agreements, may be presented by an offeror as part of a proposal or quotation in
response to a solicitation for a contract or order. The Agreements may include clauses that are


https://www.ecfr.gov/cgi-bin/text-idx?SID=e84a73a2c9fc30df0fb79281f5f391e7&mc=true&node=se48.1.12_1212&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=1ccb09b4db0840c9e8c6dd1b63c7a798&mc=true&node=se48.1.12_1216&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=1ccb09b4db0840c9e8c6dd1b63c7a798&mc=true&node=se48.1.12_1302&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e84a73a2c9fc30df0fb79281f5f391e7&mc=true&node=se48.1.27_1405_63&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=84ab5804e7a3d3d3ccf7f086d2df57a8&mc=true&node=se48.2.52_1227_619&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=1ccb09b4db0840c9e8c6dd1b63c7a798&mc=true&node=se48.5.952_1227_614&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=1ccb09b4db0840c9e8c6dd1b63c7a798&mc=true&node=se48.5.952_1227_614&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=1ccb09b4db0840c9e8c6dd1b63c7a798&mc=true&node=se48.5.970_12704_62&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=1ccb09b4db0840c9e8c6dd1b63c7a798&mc=true&node=se48.5.970_15244_61&rgn=div8

acceptable to private industry, but are inappropriate for acceptance by the Federal Government.
For example, many Agreements contain indemnification clauses that are inconsistent with
Federal law and unenforceable, and which could create a violation of the Anti-Deficiency Act
(31 U.S.C. 1341) if agreed to by the Government (e.g., automatic renewals, absent mitigating
terms in the contract such as the availability of funds clause). Paragraph (u) of the clause at FAR
52.212-4 prevents any such violations, but there may be other clauses included in Agreements
that, if accepted by the Contracting Officer (CO), can put the Government at risk.

2.2 Overview. Several commonly recurring, conflicting or ambiguous clauses
typically contained in Agreements are identified in this Acquisition Guide chapter (see
Attachment 1) to assist DOE COs in negotiating individual Agreements in a cost-effective
manner.

Similarly, proposals or quotations for subscriptions to newspapers, magazines, periodicals, or
other publications (i.e., any publication printed, microfilmed, photocopied, or magnetically or
otherwise recorded) may also include Agreements that contain inappropriate clauses for the
Government. This Acquisition Guide chapter may assist DOE COs in negotiating those
Agreements as well (see Attachment 1).

2.3 Using the Agreement. At their discretion, COs may make reference to, use, sign,
or incorporate an Agreement into the contract or order, if the Agreement is consistent with
Federal law. If the CO takes no exception to the Agreement, the CO must document the file that
s/he has carefully reviewed all terms and conditions of the Agreement and considers them
acceptable. The CO should exercise caution in accepting the terms and conditions of the
Agreement, some of which may not be appropriate for Government contracting. COs must
address any inconsistencies in the Agreement in the contract or order. The contract or order
must clearly state that the contract or order terms take precedence over the Agreement.

3.0. Attachments

Attachment 1 — Review Checklist for Subscriptions and Commercial Supplier License
Agreements (“Agreements”)



Attachment 1

Review Checklist for Subscriptions and Commercial Supplier

License Agreements (“Agreements”)

DISCLAIMER: EVERY AGREEMENT IS UNIQUE SO THE CO AND/OR CONTRACT SPECIALIST (CS)
MUST CAREFULLY READ ALL AGREEMENT PROVISIONS/CLAUSES. THIS CHECKLIST IS INTENDED
FOR COMMERCIAL AGREEMENTS WHERE DOE IS RECEIVING THIRD PARTY DATA COMPILED BY
VENDORS OR AGREEMENTS FOR COMMERCIAL OFF-THE-SHELF (COTS) SOFTWARE. THIS
CHECKLIST MAY NOT BE APPROPRIATE FOR AN AGREEMENT THAT IS FOR NON-COMMERCIAL
PRODUCTS/SERVICES, OR FOR PRODUCTS/SERVICES THAT HAVE BEEN CUSTOMIZED FOR DOE

USE.

Item

Description

The Program office reviews the Agreement to ensure that:

a.

b.

The services provided under the Agreement adequately meet the
Program’s needs; and

The Program understands the restrictions contained in the Agreement
(particularly any restrictions as to the number of users and any restrictions
on use (forwarding, copying, etc.)). If the Program has any issues, those
should be specifically identified by the Program and addressed by the
CO/CS.

Federal Acquisition Regulation (FAR) 48 C.F.R. 52.212-4, Contract Terms and
Conditions -- Commercial Items must govern the contract between the
Government and the vendor.

a.

The CO may incorporate the Agreement into the Contract as an
attachment, and clearly mark the Agreement as such. The CO is not
required to sign the Agreement; however, whether the CO signs the
Agreement or not, the CO should specifically add language (underneath
the signature block) stating: “This document is Attachment No. X to
Contract No. Y. In the event of any conflict between the Contract and this
Attachment, the terms and conditions of the Contract shall prevail.”

If the CO does not incorporate the Agreement into the Contract as an
attachment, but does reference or otherwise use the Agreement, the CO
should still include the statement in paragraph a of this item that the
Contract prevails over the Agreement.




Item

Description

The CO/CS reads the Agreement and, to the extent that the provisions conflict
with federal law or FAR 52.212-4, strikes out those provisions. The most
typical provisions that may be in conflict with federal law or FAR 52.212-4 are:

a.

b.

Payment/late payments/interest (governed by the Prompt Payment Act and
5 C.F.R. Part 1315; see FAR 52.212-4(g) and (1)).

Automatic renewal (governed by the Anti-Deficiency Act, and contrary to
exercise of options clauses).

Termination provisions (including clauses about vendor ability to
unilaterally terminate the contract for nonpayment or any limitation on the
government right to terminate the Agreement for convenience) (see FAR
52.212-4(1) and (m)).

d. Nonrefundability of fees (see FAR 52.212-4(1)).

~

Indemnification/Limitation of Liability/Hold Harmless/Attorney’s Fees
clauses (governed by the Anti-Deficiency Act; see also FAR 52.212-4(h)
and (u)).

Publicity/endorsement/use of logo/marketing: DOE cannot endorse
private entities; further the DOE logo cannot be used without permission
from DOE (see 10 CFR Part 1002; contact local counsel or, for
procurements under the authority of Headquarters Procurement
Operations, the Assistant General Counsel for General Law (GC-56) if an
issue arises).

Warranties/Limitation of Liability/Disclaimers: At a minimum, strike out
disclaimers of implied warranty of merchantability and fitness for a
particular purpose (see FAR 12.404 and FAR 52.212-4(0)).

Governing law/jurisdiction (strike any provision stating the law of a
foreign nation or a state apply, or that we agree to jurisdiction of a state
court; disputes are governed by the Contract Disputes Act and FAR
52.233-1, Disputes; see FAR 52.212-4(d)).

Arbitration/dispute resolution provisions (see FAR 52.212-4(d)).
Availability of injunctive or equitable relief (see FAR 52.212-4(d)).
Designation of program person with authority to act (because only CO can
change the contract; issue of CO warrant authority/prevent unauthorized
direction to contractor).

Suspension (including ability of vendor to stop providing service if
government fails to pay invoice)/stop work order/cost related to
suspension (governed by Disputes clause).

Limitation on when lawsuit can be brought by the government against the
vendor (governed by Disputes clause).

Irreparable injury incurred by the vendor as a result of breach of
Agreement by the government (governed by Disputes clause).




Item

Description

0. Government liability for attorney’s fees incurred by the vendor in
enforcement of the Agreement (governed by Disputes clause).

p.- Designation of a third party beneficiary by the vendor (Legal issue;
creates legal rights for an entity not a party to the contract).

g. Assignment of the Agreement (governed by the Assignment of Claims
Act, see FAR 52.212-4(b)).

r. Liability of the government for taxes (see FAR 52.212-4(k)).

The CO/CS reviews the terms and conditions of the Agreement and makes
appropriate revisions, such as:
a. If a specific program is designated, add “U.S. Department of Energy.”
b. To the extent any authorized users are specifically designated, make sure
that DOE contractors are included (as appropriate).

The CO/CS requests review by local patent counsel or, for procurements under
the authority of Headquarters Procurement Operations, the Assistant General
Counsel for Technology Transfer and Intellectual Property (GC-62) for
intellectual property issues.

If any issues remain that cannot be resolved by the CO/CS after reviewing the
Agreement using this checklist, the CO/CS may request assistance from their
local counsel. For procurements under the authority of Headquarters
Procurement Operations, the local counsel is the Assistant General Counsel for
Procurement and Financial Assistance (GC-61).

After the Program and the CO/CS have performed steps 1-4, and consulted with
legal counsel as needed, the CO/CS returns the revised Agreement to the
vendor, along with the related Contract documents. If the vendor does not
accept a change(s) in the revised Agreement, the CO/CS should consult with
GC-61, GC-62, or local counsel as appropriate.
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Simplified Acquisition Procedures

Guiding Principles

e Simplified Acquisition Procedures (SAP) are streamlined techniques
designed to reduce the administrative burden of awarding lower dollar
value procurements.

e SAP should be used for any procurement at or below the Simplified
Acquisition Threshold (SAT)

e SAP may be used for commercial item procurements between the SAT
and $7 million (or $13 million for commercial items to be used in
support of contingency operations or defense/recovery from nuclear,
biological, chemical or radiological attack).

References: [FAR Subpart 13.3, FAR Subpart 13.5, and DEAR 913.307]

1.0 Summary of Latest Changes

This update revises the chapter number from 13.3 to 13.101, streamlines content, and makes
various editorial and administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references.

2.1 Overview. Simplified Acquisition Procedures (SAP) are contracting methods
designed to streamline the acquisition process and facilitate the procurement of goods and
services. They are designed for relatively simple Government requirements, and their use is
subject to designated dollar thresholds. (Examples of items commonly purchased using SAP
includes office supplies, computer software, and grounds keeping services). The benefits include
fewer paperwork burdens and lower costs for both the contractor and the Government.

FAR 13.003(a) states, “Agencies shall use simplified acquisition procedures to the maximum
extent practicable for all purchases of supplies or services not exceeding the simplified
acquisition threshold [SAT].” This rule stemmed from acquisition reform, manifested in the
following legislation:



https://www.ecfr.gov/cgi-bin/text-idx?SID=598278e1a86d4275433742efe79f87d2&mc=true&node=sp48.1.13.13_13&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=598278e1a86d4275433742efe79f87d2&mc=true&node=sp48.1.13.13_15&rgn=div6
https://www.ecfr.gov/cgi-bin/text-idx?SID=e1322c33c9a8d00a73431a33991925c4&mc=true&node=pt48.5.913&rgn=div5
https://acquisition.gov/far/current/html/Subpart%2013_1.html
https://acquisition.gov/far/current/html/Subpart%202_1.html#wp1145507
https://acquisition.gov/far/current/html/Subpart%202_1.html#wp1145507
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e Federal Acquisition Streamlining Act of 1994 (FASA) authorizes the use of SAP for
purchases not exceeding the SAT

e C(Clinger Cohen Act of 1996 changes the standard of competition from “full and open” to
the “maximum extent practicable” for purchases under the SAT

SAP may also be used for commercial items acquisitions that exceed the SAT, but do not exceed
$7 million (pursuant to the Clinger Cohen Act of 1996) (or $13 million for acquisitions described
in 13.500(c)). When acquiring commercial items using SAP, the requirements of FAR Part 12
(Acquisition of Commercial Items) apply.

2.2 Utilization. SAP should be used for all purchases of supplies or services not
exceeding the SAT (including purchases below the micro-purchase threshold), unless
requirements can be met by using required sources of supply under FAR Part 8. (e.g., Federal
Prison Industries, Committee for Purchase from People Who are Blind or Severely Disabled, and
Federal Supply Schedule contracts), or using existing indefinite delivery/indefinite quantity
contracts, or other established contracts.

SAP emphasizes the “Keep it Simple” approach. FAR Subpart 13.106-2(b)(3) emphasizes the
flexibility offered by utilizing SAP by not requiring formal procedures such as: formal
evaluation plans, submission of detailed technical/management plans with quotes or offers,
establishing a competitive range, conducting discussions, and scoring offers. Use of such formal
procedures defeats the purpose of using SAP.

2.3 Advantages. Use of such procedures:

e reduces administrative costs

e improves opportunities for small business and small disadvantaged business concerns to
obtain a fair proportion of Government contracts

e promotes efficiency and economy in contracting

e avoids unnecessary burdens for agencies and contractors

e allows shorter solicitations and faster turnaround times

2.4 Supplemental Information.

e The contracting officer is forbidden to request or obtain certified cost or pricing data
when the acquisition is at or below the SAT (unless deemed necessary). (Reference FAR

15.403-1 (a))

e Market research is still required, and may assist in refining the requirements and building
source lists. The appropriate depth of market research will vary based on urgency, dollar
value, complexity, and past experience with the requirement or similar requirements. If
the contracting officer is familiar with an item and its marketplace, minimal research is
necessary; however, be sure the knowledge is current and the contract file is documented
accordingly.


http://thomas.loc.gov/cgi-bin/query/z?c103:S1587.ENR:
https://www.fismacenter.com/Clinger%20Cohen.pdf
https://acquisition.gov/far/current/html/Subpart%2013_1.html#wp1125466
https://acquisition.gov/far/current/html/Subpart%2015_4.html
https://acquisition.gov/far/current/html/Subpart%2015_4.html
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e The contracting officer must not solicit quotations based on personal preference, or
restrict solicitation to suppliers of well-known and widely distributed makes or brands.

e The contracting officer must clearly articulate the basis (price alone, or price and other
factors such as past performance and quality) upon which award will be made. It is not,
however, necessary to state the relative importance assigned to each evaluation factor.

e Soliciting a single source is authorized if the contracting officer determines in writing
that the circumstances of the contract action deem only one source reasonably available
(e.g., urgency, exclusive licensing agreement).

e Options may be included in solicitations provided the requirements of FAR 17.2 are met
and the aggregate value of the acquisition and all options does not exceed the dollar
threshold for use of SAP.

e The contracting officer has broad discretion to fashion suitable evaluation procedures.
Those described in FAR Parts 14 and 15 are not mandatory; however, at the contracting
officer’s discretion, one or more, but not necessarily all, of the evaluation procedures in
FAR Parts 14 and 15 may be used.

e [fusing price and other factors, ensure that quotations or offers can be evaluated in
efficient and minimally burdensome fashion. Formal evaluation plans and establishing a
competitive range, conducting discussions, and scoring quotations or offers are not
required. Rather, contracting officers are encouraged to comparatively evaluate offers
and to evaluate other factors (e.g., past performance) based on information such as
knowledge of and previous experience with the supply or service being acquired.

e Prior to making award, the contracting officer must determine that the proposed price(s)
is/are fair and reasonable. Whenever possible, price reasonableness should be based on
competitive quotations or offers. However, when this is not possible, the determination
may be based on market research; comparison of the proposed price with prices found
reasonable on previous purchases; current price lists, catalogs, or advertisements; a
comparison with similar items in a related industry; value analysis; personal knowledge
of the item being purchased; comparison to an independent Government estimate; or any
other reasonable basis.

2.5 SAP Sole Source Information.

e For SAP acquisitions equal to or less than SAT, adhere to the requirement to document
the Contracting Officer’s determination as described in FAR 13.106.

e For SAP acquisitions greater than SAT, Justifications and Approvals under acquisitions
made using FAR 13.5, Simplified Procedures for Certain Commercial Items, shall be
prepared in accordance with FAR Subpart 13.501.
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Purchase Card Policy and Operating Procedures

Guiding Principles

e The purchase card must be the preferred method to purchase and to
pay for micro-purchases.

e The purchase card may be used only for purchases that are otherwise
authorized by law or regulation.

[References: FAR 8; FAR 12; FAR 13; FAR 23; OMB Circular A-123 Appendix B — Improving
the Management of Government Charge Card Programs; General Service Administration
Worldwide Federal Supply Service Master Contract GS-36F-GA002]

1.0 Summary of Latest Changes

This update: (1) replaces all references and information relating to JPMChase Bank with those of
Citibank, (2) removes all references to convenience checks (3) includes Class Deviation
guidance for increasing the micro-purchase and simplified acquisition thresholds to $10,000 and
$250,000, respectively and (4) includes administrative changes.

2.0 Discussion

The purpose of these Purchase Card Policy and Operating Procedures (Procedures) are to
establish Department of Energy (DOE) policy for the use of the purchase card. These Procedures
supplement and implement procedural aspects of the U.S. General Services Administration
(GSA) Worldwide Federal Supply Service Contract for Purchase, Travel, Fleet, and Integrated
Card Services GS-36F-GA002. In the event of any inconsistencies between these Procedures, the
terms and conditions of the Contract, Office of Management and Budget (OMB) Guidelines or
Federal Acquisition Regulations (FAR), the inconsistency will be resolved in the following order
of precedence (1) the FAR, (2) OMB Guidelines, (3) the terms and conditions of the GSA Master
Contract, and (4) these Procedures.

Purchase card services provide DOE with a means to simplify its micro-purchase procedures and
improve its cash management by:

e offering an alternative to the use of purchase orders and blanket purchase agreements
(BPAs);



e streamlining the acquisition process by reducing paperwork, improving lead times, and
expediting contractor payments;

¢ reducing the administrative costs associated with micro-purchases and BPAs; and

e providing greater and more detailed statistical data and an audit trail as an aid in managing
purchasing activities.

2.1 Applicability. These Procedures must be used by DOE and authorized contractor
personnel using the GSA SmartPay purchase cards.

2.2 Program Features. The purchase card is a VISA commercial purchase card that
has a unique numbering system which identifies Citibank, is a Government tax exempt card, and
includes the cardholder name and number. Purchase cards must be mailed to the cardholder’s
office. Citibank will have no record of the cardholder’s home address, personal credit history, or
social security number. The purchase card is not to be used by anyone other than the employee
whose name appears on it and must only be used for official business purposes. Citibank must
be paid the actual cost of transactions and in accordance with the Prompt Payment Act. Citibank
provides program services support, full reporting, purchase authorization, customer service, and
account setup services.

2.3 Purchasing Authority. Each cardholder must have purchasing authority evidenced
by either a Delegation of Authority or a SF-1402. This authority allows the cardholders to use
the purchase card to purchase goods and services within established single purchase and monthly
spending limits. The single purchase and monthly or cycle dollar limitation delegated to the
purchase cardholder must accurately reflect the dollar levels of purchases that the cardholder will
be making as part of their official duties. The SF-1402 must be used to evidence the Contracting
Officer (CO) appointment for delegation of purchase cardholders exceeding micro-purchase
authority (i.e. above $3,500). A SF-1402 is not required for cardholders exercising only micro-
purchase authority or using the purchase card as a method of payment for an issued contract
signed by a warranted Contracting Officer. A Delegation of Purchasing Authority will evidence
this appointment. A cardholder must not be given purchasing authority until they have taken the
required training and have a designated Approving Official (AO) assigned to them who has also
taken the required training. Refer to Attachment 11 for a Sample Delegation of Purchasing
Authority for Purchase Cardholders.

For the purposes of these Procedures, the current FAR thresholds apply, unless the HCA
provides the cardholder with the required documentation to increase the threshold under the
Class Deviation as discussed below.

A Policy Flash and Class Deviation was signed by DOE and NNSA on March 16, 2018 to
implement sections 805 and 806 of the National Defense Authorization Act (NDAA) of 2018
(Pub. L. 115-91), as well as section 217(b) of the NDAA for 2017 (Pub. L. 114-328). Existing
purchase card limits of $3,500 for micro-purchases and $150,000 for the simplified acquisition
thresholds were not raised to $10,000 and $250,000, respectively, through this deviation.
Consistent with the Acquisition Certifications Program Handbook, the Heads of Contracting



Activity’s (HCA) decision to increase cardholder or Contracting Officer warrant thresholds for
an individual must take into consideration the total number of active warrants/cardholders, their
dollar amounts, and anticipated workload. A HCA’s decision to increase thresholds for
individuals should include a documented determination that there is a valid need for the
cardholder to possess such authority and the cardholder has the necessary skills, knowledge and
business acumen to purchase under the new threshold.

Increases in purchasing authority must only be made in CitiManager if there is an HCA signed
determination specific to that cardholder. Blanket/mass increases are not allowed.

Please see the web link to Policy Flash 2018-17 at
https://www.energy.gov/management/downloads/far-class-deviation-increasing-micro-purchase-
threshold-and-simplified.

2.4 Program Support. The procurement and finance offices will provide full program
support and assistance to cardholders and AOs. Each of these offices will identify staff members
who can assist cardholders and resolve problems which may be encountered. This should be
included in the local guidance. Refer to Attachment 6 for more information.

2.5  Authorized Contractors. Purchase card use by Government cost-reimbursable
contractors must be authorized, in writing, by a federal agency CO pursuant to FAR Subpart
51.1. The contractor will have a centrally billed account/card. If the card is used to make
unauthorized purchases, the cost-reimbursable contractor is liable for the charges.

Contractors who use the Federal Government’s GSA SmartPay Program must comply with the
terms and conditions of the GSA SmartPay contract, these DOE Procedures and develop,
implement and maintain local purchase card procedures which reflect the policies and principles
set forth in these DOE Procedures. Refer to Attachment 6 for more information.

The Federal COs should ensure that the contractor’s purchase card policies, procedures, and
management controls are implemented. The Federal CO should also ensure they have access to
the contractor’s list of purchase card users and associated single purchase or other card use
restrictions or limitations.

2.6 Guidelines for Determining if a Purchase Card Should Be Issued. For the security
and integrity of the purchase card program specific guidelines must be met prior to delegating
purchasing authority to a cardholder. Refer to Attachment 3 for specific guidelines. Additional
guidelines may be added; however, the guidelines, as written, cannot be removed.
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2.7 Responsibilities.

2.7.1 Head of the Contracting Activity: The official in charge of the purchasing
function for a contracting activity.

Responsibilities include, but are not limited to, the following:

1.

2.

Designating an Organizational Program Coordinator (OPC), in writing. Refer
to Attachment 8 for a Sample Designation of OPC letter.
Determine who the AOs and cardholders will be (refer to Attachments 3 and 4
for sample letters) and ensure that purchasing authority is delegated to
cardholders and AOs, by the OPC or designee, in writing. Issuing Delegation
of Purchasing Authority (refer to Attachment 11 for a sample letter) or SF-
1402 to cardholders, as applicable. This should include single purchase limit,
cycle spending limit, and if applicable monthly spending limit.
Develop, maintain, and implement written local procedures for use of the
purchase card consistent with procurement regulations, OMB Guidelines, the
GSA Master Contract terms and conditions, and these Procedures. The
procedures should include, but not be limited to, receiving and logging
property, local prohibitions of supplies/services and identification of internal
staff members who can assist cardholders. Refer to Attachment 6 for more
information.
Ensure completion of the following for all OPCs, cardholders and AOs:

a. Mandatory initial cardholder training.

b. Refresher training, every two years.

c. Proper maintenance of training records.
Authorize purchase cards to the minimum extent necessary to carry out the
contracting activity’s mission. No more than one purchase card should be
authorized to an individual cardholder unless the HCA, or designee,
determines that a cardholder has a need for more than one card. Refer to
Section 2.6 for additional information.
Ensure that personnel procedures include return of the card in the departing
employee’s checklist. The procedures should ensure that the card is returned
to the OPC, or designee, who will deactivate the cardholder account and
dispose of the purchase card.
Ensure that departing employees leave their log and records with the AO, or
another designated employee, for appropriate retention.
Consider suspending or terminating cardholder accounts if the cardholder
violates regulations, policies, procedures, or does not submit monthly account
reconciliations in a timely manner. Refer to DOE Order 333.1, Administering
Workforce Discipline, Appendix C, for a list of purchase card penalties.
Counsel and, if necessary, replace AOs who are not properly reconciling or
does not submit monthly account reconciliations in a timely manner. Refer to
DOE Order 333.1, Administering Workforce Discipline, Appendix C, for a
list of purchase card penalties.



2.7.2 Organizational Program Coordinator: The individual responsible for
managing the purchase card program at the contracting activity or contractor organization.

Responsibilities include, but are not limited to, the following:

1.

2.

1.

12.

13.

Completing initial and refresher training, every two years, prescribed at
Section 2.9 and file as appropriate.

Adhering to the rules in 2.7.3, if authorized to be a cardholder. Note: Federal
and cost-reimbursement contractors must take the GSA cardholder training
and submit it to the Agency Program Coordinator (APC) along with their
Delegation of Purchasing Authority or SF-1402 and AO information.
Establishing local policy and guidance; (Refer to Attachment 6 for more
information.)

Monitoring purchase card usage for the contracting activity;

Managing accounts including, processing purchase card applications;
maintaining a current listing of all cardholders and AOs; and closing accounts
upon abuse or misuse of card privileges, compromise of account information,
card loss, or cardholder departure.

Reviewing and coordinating the approval of Delegations of Purchasing
Authority or SF-1402s.

Managing cardholder accounts through Citibank. This includes ensuring
account profiles properly reflect single purchase, monthly, and cycle spending
limits, email addresses, phone numbers, Merchant Category Codes (MCC)
(refer to Attachment 1 for the definition) inclusions, and processing name
changes and password resets for cardholders.

Maintaining an appropriate span of control between the cardholders and the
AO (no more than five cardholders, or 500 transactions per month, except
with the approval of the HCA, or designee). For National Nuclear Security
Administration (NNSA) contracting activities, an AO should be responsible
for no more than a reasonable number of cardholders consistent with the
activity’s normal span of supervisory control except with the approval of the
HCA, or designee.

Assisting cardholders and AOs in fulfilling their responsibilities.

. Monitoring bank transaction declination reports to identify potential

fraudulent activity.

Monitoring transaction reports during the billing cycles to disclose potential
prohibited or improper use, and taking immediate action to address suspected
legal or policy violations.

Reviewing transactions, purchasing logs and supporting documentation of
newly appointed cardholders within three months of their appointment.
Maintaining a roster (spreadsheet, work file, database, etc.). The roster should
track the AO’s name, appointment date, initial and refresher training dates,
date of AO termination and which the cardholders they have purview. For the
cardholder, the roster should include the cardholder’s name, appointment date



authority who:

14.

15.

16.

17.

18.

19.

20.

21.

22.

initial and refresher training dates, single and monthly purchase limits, the
date of the cardholder termination and who is their Approving Official. Refer
to Attachments 9 and 10 for sample.

Referring cardholders and AOs to the HCA, or designee, for disciplinary
actions when regulations, policies, or procedures are violated, and if monthly
account reconciliations are not submitted during the required time frames of 5
and 15 working days, respectively. Refer to DOE Order 333.1, Administering
Workforce Discipline, Appendix C, for a list of purchase card penalties.
Closing purchase card accounts of past employees and deactivating purchase
card accounts for those out of the office for extended time periods.
Responding to data mining inquiries within 15 calendar days of notification
and ensuring cardholders are responsive.

Ensuring key duties are separated, such as making purchases, authorizing
purchases, and reviewing and auditing purchase documents. Not one
individual should control all key aspects of a transaction or event.
Periodically, but not less than annually, review number of purchase cards and
credit limits. Credit limits must be decreased if a cardholder’s historical
spending level does not meet 75% of the credit limit in the past year. Unless
there is written justification for the variance from the AO, the OPC must
lower the credit limits. If a purchase card is unused for at least six months the
card must be deactivated, unless being held for emergency situations (e.g.,
Continuity of Operations purposes (COOP)). Local COOP plans should
identify the individuals with cards being held for emergency situations.
Ensuring that proper procedures are in place to adequately safeguard and
control those items that are pilferable and sensitive.

Contacting the APC for additions/modifications to Verification Identification
Numbers (VID), hierarchies, MCC Groups, permanent opening/removing of a
MCC, centrally billed accounts, and rebate-related information.

Create and maintain separate AO and cardholder email distribution lists to
ensure all are informed regarding specific requirements. For example, if
cardholders are notified of a new prohibition then the AO should be informed
to ensure efficient reconciliation.

Submitting timely quarterly/semi-annual information, as requested by the
APC, to comply with OMB requirements.

2.7.3 Cardholder: A DOE employee, or authorized contractor, with purchasing

P

Is issued the Purchase Card;

Has his or her name embossed on the card;
Is the sole user of the card; and

Is the custodian of the card.



Responsibilities include, but are not limited to, the following:

1.

10.

11.

12.

13.

Maintaining physical custody of the purchase card and to avoid unauthorized
use. The cardholder must not allow anyone to use the purchase card or
account number. A violation of this trust may require that the card be
withdrawn from the cardholder with the possibility of subsequent disciplinary
action. The cardholder will take care to separate the Government card from
personal cards in order to prevent its accidental use for personal transactions.
Completing the required GSA initial and refresher training prescribed at
Section 2.8, and provide proof of training to the OPC.

Using the purchase card to purchase and/or pay only for official supplies and
services in support of the cardholder’s agency’s mission.

Making purchases only in accordance with the requirements of these
Procedures and its references.

Understanding what restrictions may be placed on purchases by the funds
allotted to the card.

Complying with the requirements of FAR Part 8, Required Sources of
Supplies and Services, FAR Part 12, Acquisition of Commercial Items, FAR
Part 13, Simplified Acquisition Procedures, and FAR Part 23, Environmental,
Energy and Water Efficiency, Renewable Energy Technology, Occupational
Safety, and Drug Free Workplace, of the FAR when making purchases using
the purchase card as well as these Procedures.

Considering small businesses, to the maximum extent practicable.

Obtaining all required pre-purchase approvals unless the transaction is a
purchase covered by a blanket letter of approval issued by the AO or the
cardholder has a SF-1402. Before certifying the purchase of items, the AO
should have a detailed description of the items being purchased.

Ensuring that funds are reserved prior to the items being purchased. A
cardholder may not delegate their authority or sign (ratify) after someone else
has made a purchase. Note: The concept of the purchase card program is “just-
in-time”” which entails monitoring funds availability at all times.

Not "splitting" purchases in order to fall within the single purchase limit. If a
purchase would exceed a cardholder’s single purchase limit, the purchase
must be accomplished using other acquisition procedures, as appropriate.
These purchases will be accomplished by the local purchasing staff. Refer to
the split purchases definition in Attachment 1 for more information.
Recording all transactions in a document or electronic system similar to the
Purchase Card Log, Attachment 7. The use of the Strategic Integrated
Procurement Enterprise System (STRIPES) is not required for federal sites;
however, if used, it will fulfill this requirement.

Informing the merchant that the purchase is tax exempt to prevent being
charged with taxes. Refer to Section 2.19 for tax exemption guidelines.
Maintaining receipts and other supporting documentation for purchases.
Cardholders must provide receipts/invoices and sufficient documentation to



14.

15.

16.

17.

18.

19.
20.
21.

the AO for review monthly and must maintain the records. Refer to Section
2.28 for retention guidelines.
Reviewing, reconciling, and approving transactions.

a. Resolving unauthorized, erroneous, or questionable transactions with
merchants.

b. Tracking any purchases billed but not received.

c. Review, complete, sign and date the Statement of Account. Refer to
Section 2.22 for reconciliation guidelines.

d. Submit completed Statement of Account and customer receipts to AO
within 5 working days of receipt, or sooner if required by local
policies and procedures.

Disputing with the merchant immediately any unresolved transaction for
which a charge occurred during the prior billing cycle(s) but the item(s) have
not been received, and tracking the dispute to completion. Cardholders with
access to CitiManager must submit disputes electronically. Cardholders
without access to CitiManager must use Citibank’s dispute form in
Attachment 12 of these Procedures.

Notifying the Finance Office and/or OPC of unusual/questionable requests
and disputable transactions.

Immediately report lost or stolen cards to Citibank, to the AO, and to the
OPC.

Contacting Citibank (phone number on back of your card) if your purchase
card is declined when making a transaction. Do not continue to have the
merchant swipe your card.

To determine the reason:

a. Verify that the merchant used the correct account number, expiration
date, and transaction amount.

b. Verify that the transaction amount does not exceed the cardholder’s
single purchase limit.

c. Verify that the sum of all transactions charged to the card, billed or
unbilled, does not exceed the monthly limit.

d. Contact the bank at the number shown on the charge card if the
transaction information is correct and the amount is within the account
limits. Provide the transaction date, the amount, and the merchant
name. The bank may not be able to identify the transaction
immediately, but the information should be available by the next
business day.

Ensuring purchased items are received by the requiring activity.
Responding to data mining inquiries promptly.

Relinquishing purchase card to the AO or OPC when no longer employed
with DOE, taking a temporary leave, or transferring to another DOE office
and it has been determined that the card is no longer needed.



22. Informing the OPC if the AO approves any purchases that the AO personally
requested.

23. Ensuring purchases are only shipped to a business address. Personal
addresses must never be used to receive shipments.

2.7.4 Approving Official: The individual delegated approving authority by the
HCA or designee. The AO is usually the cardholder’s supervisor, or a person independent of the
cardholder, and is at least one level above the cardholder.

The AO must not approve any purchases that they personally requested. Further specific
responsibilities include, but are not limited to, the following:

1. Completing the GSA training prescribed at Section 2.8 and provide proof of
training to the OPC.

2. Ensuring each cardholder has access to these Procedures and understands the
requirements for use of the purchase card and fulfills his or her responsibilities
related to the purchase card program.

3. Reviewing and approving, prior to purchase, purchase card purchases, except
those cardholders having blanket letters of approval or a SF-1402.

4. Reviewing and approving, by the 15" of each month, cardholder monthly
Statement of Account ensuring that the statement has supporting
documentation and complete, accurate, and reflect only authorized purchases.
This entails:

a. verifying that all of the assigned cardholder’s transactions were
necessary to support their supported work area and permitted
government purchases;

b. verifying that the cardholder complied with independent receipt and
acceptance procedures for all accountable property (pilferable and
sensitive) acquired with the purchase card,

c. questioning the cardholder about suspicious transactions and resolving
those transactions with the cardholder; and

d. promptly signing, dating, and forwarding the cardholder’s Statement
of Account and any dispute forms to the Finance Office so that the
statement is received by the Finance Office not later than the 15 of
each month, or earlier, if required by local procedures. If the
cardholder has access to CitiManager, the dispute process must be
completed electronically. In accordance with local procedures
notification e-mails should be sent to appropriate parties. Refer to
Sections 2.22 and 2.24 for reconciliation and dispute guidelines.

5. Notifying the OPC if monthly account reconciliations are not submitted in a
timely manner, and if there are suspected cases of fraudulent, improper,
abusive, or questionable purchases by the cardholder.

6. Notifying the OPC as soon as possible (in most cases prior to the event) to
close any cardholder accounts for individuals who have transferred, been
terminated, are in “absent without leave” (AWOL) status, retired or have



otherwise no further need for use of the purchase card. Departing cardholder’s
purchase cards should be destroyed.

Notifying the OPC of any lost, stolen or compromised cards (in addition to the
cardholder’s immediate notification to Citibank) and submitting a report to the
OPC within five business days to detail the circumstances of the lost, stolen or
compromised card.

2.7.5 Finance Office: Certifying Officers are financially responsible for any
illegal, improper, or incorrect payment as a result of an inaccurate or misleading invoice.

Responsibilities include, but are not limited to, the following:

1.

SN

Coordinating with their budget officer and/or resource management to ensure
accuracy of payments, including designation of the proper appropriations or
other funds, certified to the paying office.
Reviewing and reconciling all Statements of Account to the invoice submitted
from Citibank. This includes distributing purchase card charges and credits to
the appropriate accounts.
Ensuring that payments to Citibank are made in accordance with the Prompt
Payment Act.
Ensuring all payments meet the requirements of applicable law and
regulations, including determining the availability of appropriations as to
purpose for items purchased.
Receiving and verifying the amount of rebates received from Citibank.
Notifying the OPC of any problems with individual cardholder accounts.
Ensuring that:
a. proper approvals are present on all statements before charging
program office accounts;
b. instances in which cardholders statements are not received in a timely
manner are referred to the OPC; and,
c. program accounts are only charged in accordance with the funding
direction provided on approved cardholder statements.
Determining whether to pursue faster payment of official invoices in order to
take advantage of the productivity rebates, if in the best interest of the
Government, and making payment on the proper date.

Note: It is suggested that the invoice be paid in full each month, even if the finance office
believes the cardholder will file a dispute. This will prevent interest charges from being assessed
if there is no dispute (i.e., no credit assessed). Citibank will apply the funds to the following
Statement of Account, if applicable.

2.8 Nominations and Training Requirements for Purchase Cardholders and

Approving Officials. A Delegation of Purchasing Authority will evidence a cardholder’s

appointment. A cardholder may not receive a purchase card until their AO has taken the
training. The cardholder must certify, by whatever method deemed appropriate by the local



office, that they have received the training, understand the regulations and procedures, and know
the consequences of inappropriate actions. Contractor personnel, while not held to Federal
training standards, should possess equivalent training and experience while serving in purchase
cardholder positions.

Minimum Initial Cardholder and AO Training Requirements:

1. All Federal cardholders and Federal Approving Officials must take the GSA
SmartPay Purchase Card Program online training course addressing responsible use
of the purchase card at https://training.smartpay.gsa.gov/. Registration is required
prior to taking the quiz and receiving the training certificate.

2. Contractor cardholders and AOs are not required to take the GSA training and may
develop their own training. However, initial and local training must not remove any
requirement set forth in the FAR, OMB Guidelines, GSA training, or this document.
Furthermore, GSA’s training should be reviewed annually for possible updates.

3. For audit purposes, upon completion of any initial or refresher training listed above, a
certificate or other confirmation must be sent to the OPC.

The training must be retaken no less than every two years.

2.9 Organizational Program Coordinator Training. Individuals appointed as OPCs
must be experienced contracting personnel. All OPCs, including contractor personnel, must
complete the SmartPay online training available at: https:/training.smartpay.gsa.gov/.
Registration is required prior to taking the quiz and receiving the training certificate. OPCs will
not receive access to any HQ or Citibank system until the training has been completed. The
training must be retaken no less than every two years and submitted to the APC. OPC’s that do
not retake the training, upon receiving three reminders from the APC, may have all access rights
revoked until the training is completed.

Contractor personnel serving in these positions should have course work equivalent to that
associated with the DOE Certification levels.

OPCs are also expected to participate in conference calls which will be scheduled by the APC.
All OPCs are encouraged to attend the Annual Purchase Card Forum sponsored by Citibank and
the GSA.

2.10  Purchases. FAR 13.301, Government wide commercial purchase card, states the
card may be used to (1) make micro-purchases; (2) place a task or delivery order (if authorized);
or (3) make payments, when the contractor agrees to accept payment by the card. Agency
procedures should encourage use of the card in greater dollar amounts by COs to place orders
and to pay for purchases against contracts established under Part 8 procedures, when authorized;
and to place orders and/or make payment under other contractual instruments, when agreed to by
the contractor. Pursuant to FAR 32.1108, the purchase card may be used as a method of
payment under certain contracts provided the contract contains a clause authorizing such method
of payment through a clause such as that at FAR 52.232-36, Payment by Third Party.
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Purchases of supplies and services should be made based upon proper authorization. Proper
authorization includes requisitions from a responsible official (independent of the purchase
cardholder), emails, and other documents that identify an official Government need, including
blanket authorizations for routine purchases. The authorization must describe the supplies or
services to be purchased, quantity, estimated cost, delivery requirements, potential sources, if
known, and document that funds are available for the purchase. In limited circumstances, as
provided by the AO, purchases may be authorized without prior review, if a blanket letter of
authority (sample letter in Attachment 5) has been provided to the cardholder or a SF-1402. The
cost of the supplies or services to be purchased must be determined to be fair and reasonable. If it
is not possible for the requester to make the request in writing, the purchase cardholder should
document in their file the requester’s name, item description, quantity, estimated costs, and date
of the request. The purchase cardholder should also document availability of funds at the time of
each purchase and obtain prior approval before making self-generated purchases.

Purchases must only be shipped to the office’s business address. Personal addresses must never
be used to receive shipments. Cardholders that have items shipped to a personal address will
lose their purchasing authority.

Purchases of services may be made with the purchase card. A fixed price must be agreed to prior
to services starting or there must be a fixed hourly rate established along with a not to exceed
amount. Services must not be paid until after services have been performed. Additionally, the
card should not be used to acquire services greater than $2,500 subject to the Service Contract
Labor Standards as formal wage determinations are required above that amount. Service
Contracts Labor Standards was enacted to ensure that Government contractors compensate their
blue-collar service workers and some white-collar service workers fairly, but it does not cover
bona fide executive, administrative or professional employees. Training classes are not subject
to the Service Contract Labor Standards and may be paid in advance, if required by the merchant
to ensure a seat in the class.

A purchase order, or other contracting method, must be used by the procurement office if
acquisitions require multiple, separate deliveries or performance of multiple tasks with multiple
invoices/payments over 2 or more months (excluding annual service plans with fixed monthly
charges), and/or the total will exceed $3,500. This requirement does not apply to purchase
cardholders using the card as a method of payment for issued purchase orders, or other contracting
method, signed by warranted a CO. Refer to Acquisition Guide Chapter 13.302, Purchase Orders.

Purchases of construction may be made with the purchase card only if local procedures provide
for such use. Purchase card purchases of construction may not exceed $2,000 as a formal
contract is required above that amount.

A determination must be made as to which items are best handled with the purchase card, and
decide when to actually buy the supply or service. When purchases are planned the requirements
should be combined in order to qualify for volume discounts. Similarly, small-scale purchases



can be made to avoid wasteful stockpiling. Planning ensures that the mission of the office is
effectively accomplished by purchasing higher priority items before lower priority items.

Ensure that the supplies or services acquired will be received prior to the end of the billing cycle.
Supplies or services not received prior to the end of the billing cycle may not be approved for
payment by the cardholder and AO on the monthly Statement of Account. Therefore, the
cardholder should confirm that the merchant agrees not to charge the purchase card until
shipment is made so that the receipt of supplies may be certified on the monthly Statement of
Account. (NOTE: Subscriptions and classes may be ordered and payment authorized even
though the subscription or class has not been received by the end of the billing cycle. Refer to
Section 2.16 for additional information.)

The merchant must include the following information on the shipping document or packing slip.
This information will alert the receiving officer and the requisitioner that the supplies have been
purchased with the purchase card:
e Cardholder's name and routing symbol;
¢ Building number, room number, street address, city and state of delivery point;
and
e (Cardholder's telephone number.

Cardholders should use caution when giving out their purchase card account number.
Cardholders should not include their purchase card account number when faxing orders. It is
highly recommended that the fax requests the merchant contact the cardholder for account
information.

2.11 Reservation/Certification of Funds. The use of STRIPES will fulfill this
requirement. If STRIPES is not being used within your office then local procedures must be
established to reserve and certify funds.

The amount of available funds must be established prior to making any purchases. Purchases
must be tracked to ensure that there are sufficient funds available to make all required purchases.
Cardholders should use a log system to record purchases and the dollar amounts committed.
Refer to the sample Purchase Card Log, Attachment 9.

Obligations will be recorded when transactions are passed from STRIPES to Standard
Accounting and Reporting System (STARS) via an electronic interface process. STRIPES will
assign a purchase card order number to each order. The interface will convert this number to a
STARS purchase card order number when the obligation is made in STARS.

When the funds are obligated in STARS, the interface process will cause the status in STRIPES
to change from “Pending Financial Approval” to “Released”. Within two business days
following entry of the purchase into STRIPES, the program office can also generate a report
from the Integrated Data Warehouse (IDW) to determine whether the obligation was successfully



made in STARS. For more information regarding IDW, contact the -MANAGE helpline at 301-
903-2500, or visit https://iportal.doe.gov/.

2.12  Competition. Purchases not exceeding the micro-purchase threshold may be
made without securing competitive quotations if the cardholder considers the prices obtained
from a single source to be fair and reasonable. Purchases made without securing competition
will be distributed among qualified suppliers by means of rotating recurring purchases among
merchants. If a purchase recurs frequently, consideration should be given to consolidating the
requirements to obtain quantity discounts. Refer such matters to your OPC.

2.13  Micro-Purchases under the Purchase Card Program. Per FAR 13.201, simplified
acquisition procedures are to be used for acquiring products and services valued at or below the
micro-purchase threshold.

The primary objective of micro-purchase procedures is to dramatically simplify the method in
which Government officials can acquire low-dollar value products and services in the
performance of their mission duties and responsibilities. Cost is important but quality,
availability, and reliability of the merchant and product are also important.

Key streamlining features of the micro-purchase program are noted in the chart below.

UP TO MICROPURCHASE ABOVE MICROPURCHASE
THRESHOLD THRESHOLD
Allows delegation to nonprocurement Requires a Contracting Officer warrant
cardholders
Purchase and payment method Place task or deliver order (if authorized in

the basic contract, basic ordering
agreement, or blanket purchase agreement);
or make payments when the contractor
agrees to accept payment by the card

FAR Subparts 23.1, 23.2, 23.4 and 23.7 FAR Part 23 applies
applies

Requires rotation of merchants (i.e., if there | Small business restrictions apply
are multiple merchants and a recurring
requirement, rotate the award among the
merchants) — small business restrictions do
not apply, but are strongly encouraged



https://iportal.doe.gov/

No competition required, if price
considered reasonable

Competition and price reasonableness
applies

No contract clauses, provisions, or
certifications required, except as provided
at FAR Subpart 13.202 and 32.1110

Contract clauses, provisions, and
certifications are required

No System for Award Management (SAM)
(FAR 4.1102)

SAM required

No contract reporting

Contract Reporting applies

Exempt from provisions of Buy American

Buy American applies

In addition, all other requirements contained in these Procedures apply to micro-purchases.

2.14 Mandatory Sources. Cardholders are subject to the regulatory requirements
contained in FAR Part 8, "Required Sources of Supplies and Services.”

(Listed in Descending Order of Priority)

SOURCES SUPPLIES SERVICES
Inventories of the requiring agency X
Excess from the other agencies X
Federal Prison Industries (FPI) X
Procurement List maintained by the Committee for
Purchase From People Who Are Blind or Severely X X
Disabled
Wholesale supply sources, such as stock programs x
of GSA, DLA, VA
Commercial Sources X

2.15 Prohibitions and Restriction. Purchase card purchases are subject to the following

restrictions and prohibitions:

1. Cash advances: Money orders and traveler’s checks to federal employees.
2. Rental or lease of land or buildings: Land and/or buildings, for a term longer than one

month is prohibited.

3. Purchase of software requiring a negotiated license agreement between DOE and the
contractor (excludes “shrink wrap” license affixed to commercially available

software).




Purchase of products and services developed or provided by Kaspersky Lab.

Purchase of supplies or services for GSA fleet operated vehicles and DOE owned
vehicles.

Purchases of food, beverages and entertainment, except under very limited
circumstances generally associated with away from work place training that must be
approved, by the OPC, in advance in all cases.

Purchases that are taste-specific or displays character-centric brands, logos or insignia
is not allowed, unless of an official nature. (When property/assets are procured using
government funds, the purchaser has a fiduciary responsibility to procure only those
items that are a right representation of the DOE, and in no way detracts from or
compromises the seriousness with which we hold our mission and the taxpayer trust.)
The purchase card must not be used in lieu of the Government authorized travel
charge card. Travel or travel-related expenses are not allowed. However, short term
conference/meeting spaces, local transportation services, and shuttle services can be
properly acquired on a purchase card.

Purchases that utilize third party payment merchants (e.g., PayPal, iBill and MyPay)
are prohibited except with written approval of OPC. When making this determination
the OPC should consider if there is another merchant available to provide the supply
or service at a reasonable price and within the necessary timeframe. Where it is
identified that the purchase will be processed via a third-party merchant, the
cardholder must make every attempt to choose another merchant from which to
procure the goods and/or services. If it is still found necessary to procure using a
third-party payment merchant, the AO must ensure there is adequate supporting
documentation showing that there was a detailed review of the purchase and that the
use of the third-party payment merchant was unavoidable. In the event the cardholder
was unaware the merchant used a third-party merchant until the Statement of Account
revealed this information, the cardholder should not use that merchant for future
purchases unless the aforementioned steps are followed. Note that transactions made
with a third-party payment merchants are considered high-risk transactions for both
subsequent audit and data mining screening. Third party payment merchants are
considered high risk for the following reasons:

a. Account Establishment Requirement - In some instances, the cardholder
may be required to establish an account in order to make a purchase through a
third party payment processor. The individual may be asked to provide
detailed information and also to agree to commercial terms and conditions
provided by the processor. Cardholders are prohibited to establish accounts
and agree to commercial terms and conditions without consent from their
legal counsel. Cardholders that agree to commercial terms and conditions
without the proper authority or approval may be in violation of the Anti-
Deficiency Act.

b. Account Verification Limits - In many instances, third party payment
processors require account verification after a certain dollar threshold has
been reached during an established period of time (e.g. one month, one year).
These limits vary depending on the merchant and the type of products being



purchased. For example, a cardholder has reached a monthly transactional
limit of $5,000. The third party payment processor will not continue to
process payments above that threshold until the cardholder provides the
payment processor with a bank account number to verify that the cardholder is
the actual owner of the card. This feature is in place to help prevent and detect
fraud, however, GSA SmartPay Government charge cards are not linked to
commercial or individual bank accounts. Therefore, it is impossible for
cardholders to provide this information. This could result in a limitation on
cardholders’ abilities to make timely purchases.

Disputes - In a typical dispute process, the issuing bank works with the
merchant directly to resolve a disputed transaction. The merchant is directly
responsible for dispute resolution and any associated payments. When a third
party payment processor has been utilized, however, the processor works with
the issuing bank as an intermediary on behalf of the merchant. In some
instances, when using a third party payment process the dispute process may
differ greatly from that of the issuing bank dispute process. Cardholders
should be instructed to read and thoroughly understand the third party
payment processors dispute policy prior to making the purchase.

Merchant Name - When a third party payment system is used to pay a
merchant for supplies or service, the merchant name is sometimes “truncated”
and includes the payment processor name in the merchant field. This may
create difficulty and inaccuracy for reporting, reconciliation, and oversight
purposes.

Data - There is often less transactional data available when utilizing a third
party payment processor. The cardholder may only receive the merchant
name and dollar amount of the transaction when making a purchase with a
third party payment processor.

10. Purchases by federal employees for contractor personnel, unless the contract states
that DOE is responsible for providing the service or supplies.

11. Generally, the following items are centrally managed and procured. Check for local
guidance before using the purchase card to obtain the following:

a.

—

N

Messenger services and package delivery services;

Office supplies and paper;

Lease or purchase of Government vehicles;

Building alterations;

Office moves;

Carpet installation and repair;

Shuttle bus service;

Printing jobs, which require compliance with Government Printing Office
regulations and guidelines; and

Photocopier equipment.

This list is not intended to be comprehensive and may be further supplemented with local
prohibited items. Local procedures must not remove any of the prohibitions from this list.



Banks group merchants within merchant categories based on their type of business. Purchases
from the following MCCs have been blocked. Should a cardholder need to make a valid
purchase from a merchant in one of these category codes, their OPC will need to clear the
purchase with Citibank. If recurring transactions need to be made from blocked MCC’s the OPC
must submit a request, with justification, to the APC for approval.

MCC DESCRIPTION

3000 - 3299 AIRLINES

3351 - 3441 CAR RENTAL AGENCIES
4112 PASSENGER RAILWAYS
4119 AMBULANCE SERVICE
4411 STEAMSHIP/CRUISE LINES
4511 AIRLINES, AIR CARRIERS
4722 TRAVEL AGENCIES
4723 TUI TRAVEL AGENCY
4829 WIRE TRANSFER MONEY ORDER
5309 DUTY FREE STORES
5422 FREEZER/MEAT LOCKERS
5441 CANDY/NUT/CONFECTION STORES
5451 DAIRY PRODUCT STORES
5571 MOTORCYCLE DEALERS
5641 CHILDREN/INFANTS WEAR STORES
5681 FURRIERS AND FUR SHOPS
5698 WIG AND TOUPEE STORES
5718 FIREPLACES & ACCESSORIES
5733 MUSIC STORES/PIANOS
5813 BARS/TAVERNS/LOUNGES/DISCOS
5814 FAST FOOD RESTAURANTS
5816 DIGITAL GOODS GAMES
5921 PKG STORES/BEER/WINE/LIQUOR
5932 ANTIQUE SHOPS
5933 PAWN SHOPS
5937 ANTIQUE REPRODUCTION STORES
5944 JEWELRY STORES
5949 FABRIC STORES
5960 DIRECT MARKETING INSURANCE SVC
5962 DIRECT MKTG-TRAVEL RELATED ARR
5963 DIRECT SELL/DOOR-TO-DOOR
5972 STAMP & COIN STORES
5973 RELIGIOUS GOODS STORES
5977 COSMETIC STORES




5993 CIGAR STORES/STANDS

5996 SWIMMING POOLS/SALES/SERV
5997 ELEC RAZOR STORES/SALE/SERV
6010 FINANCIAL INST/MANUAL CASH
6011 FINANCIAL INST/AUTO CASH

6012 FINANCIAL INST/MERCHANDISE
6051 NON-FIN INST/FC/MO/TC

6211 SECURITIES BROKERS/DEALERS
6300 INSURANCE SALES/UNDERWRITE
6381 INSURANCE PREMIUMS

6399 INSURANCE - DEFAULT

6513 REAL EST AGNTS & MGRS RENTALS
6536 VISA MOBILE MONEY TRANSFER
7012 TIMESHARES

7032 SPORTING/RECREATIONAL CAMPS
7033 TRAILER PARKS/CAMPGROUNDS
7261 FUNERAL SERVICE/CREMATORIES
7273 DATING & ESCORT SERVICES

7276 TAX PREPARATION SERVICE

7277 COUNSELING SERVICE - ALL

7297 MASSAGE PARLORS

7511 TRUCK STOP

7512 AUTOMOBILE RENTAL AGENCY
7531 AUTO BODY REPAIR SHOPS

7535 AUTO PAINT SHOPS

7542 CAR WASHES

7549 TOWING SERVICES

7800 GOVERNMENT OWNED LOTTERIES
7801 GOVT LICENSED ONLINE CASINOS
7802 GOV LICENSED HORSE/DOG RACING
7832 MOTION PICTURE THEATRES

7841 DVD/VIDEO TAPE RENTAL STORES
7911 DANCE HALLS/STUDIOS/SCHOOLS
7922 THEATRICAL PRODUCERS

7932 BILLIARD/POOL ESTABLISHMENT
7933 BOWLING ALLEYS

7941 COMMERCIAL/PRO SPORTS

7992 PUBLIC GOLF COURSES

7993 VIDEO AMUSEMENT GAME SUPPLY
7994 VIDEO GAME ARCADES/ESTABLISH
7995 BETTING/TRACK/CASINO/LOTTO
7996 AMUSEMENT PARKS/CIRCUS

7998 AQUARIUMS/SEAQUARIUMS




8211 ELEMENTARY/SECONDARY SCHOOLS
8351 CHILD CARE SERVICES

8651 POLITICAL ORGANIZATIONS

8661 RELIGIOUS ORGANIZATIONS

8675 AUTO ASSOCIATIONS

9090 UNKNOWN MERCHANT

9211 COURT COSTS/ALIMONY/SUPPORT
9222 FINES

9223 BAIL AND BOND PAYMENTS

9311 TAX PAYMENTS

9700 AUTOMATED REFERRAL SVC

2.16  Other Purchases.

2.16.1 Subscriptions. Cardholders must place subscription orders in the name of an
organization or a position title (i.e., Building Manager or Director, XXX Division) rather than in the
name of an employee. Cardholders must keep the renewal notice or a statement that reflects the
beginning and ending date of the service. Subscriptions are allowed to be pre-paid.

2.16.2 Memberships. In accordance with 5 U.S.C. § 5946, agency funds cannot be
used to pay for individual membership fees of DOE employees to join non-Federal entities, e.g.,
societies or associations. This prohibition does not apply if an appropriation is expressly available
for that purpose, or if the fee is authorized under the Government Employee Training Act.
Cardholders may purchase organizational memberships in the name of DOE if the membership will
provide a benefit to DOE and further authorized activities of the agency. The organization's
membership may authorize any designated employee to attend functions as DOE’s representative.

2.16.3 Advertisements. Cardholders must obtain a copy of the advertisement or an
affidavit of publication from the publisher, radio or television station or the advertising agency and
keep this proof of advertising for reconciliation and payment purposes.

2.16.4 Training Registration. Once a training request is approved, cardholders
may provide their purchase card account number to the training vendor by phone or on a
registration form. Cardholder must log the training and attach the training approval and/or
training related documents. Purchases for two or more individuals are considered separate and
distinct transactions. For example, a micro-purchase cardholder may pay registration fees for
each individual up to their single transaction limit, not to exceed the monthly cycle limit.

2.16.5 Conference Registration Fees. The purchase card is used for payment of
conference registration fees (tuition), and meeting rooms. Micro-purchase cardholders may process
purchase card payments for multiple individuals. For example, a micro-purchase cardholder may pay
registration fees for each individual up to their single transaction limit, not to exceed the monthly
cycle limit.




2.16.6 Gift Cards. If there is an official Employee Incentive/Awards Program then
gift cards may be purchased. The recipient of the gift card is required to pay taxes as it is considered
additional income. Additionally, the gift cards must be logged and stored in a locked compartment
by an authorized person, other than the cardholder.

2.16.7 Stamps. Stamps must be logged and stored in a locked compartment by an
authorized person, other than the cardholder.

2.17 Merchant Surcharges. Fees, up to 4%, that a retailer adds to the cost of a
purchase when a customer uses a charge/credit card. It is important to note that not all merchants
will impose a surcharge. Surcharges may not be added to debit, prepaid or cash purchases and
cardholders are required to be notified in advance of making the purchase if a merchant will
impose a surcharge. Merchants must notify customers of this charge at the store entrance and at
the point of sale. Merchants must also include the surcharge fee on any receipt(s) provided to the
cardholder. For online purchases, this surcharge must be on the first page that references credit
card brands. If a merchant is imposing a surcharge, the cardholder must consider another
merchant that offers the same or similar item(s) to avoid paying the surcharge. In addition, some
states have laws which do not allow or limit surcharges. Refer to GSA Smart Bulletin No. 017
for additional information.

2.18  Government and Higher Education Fees. Certain government entities and
institutions of higher education are permitted to assess variable (percentage of the transaction)
service fees on charge card transactions. If it’s determined a service fee has been improperly
assessed, the cardholder should dispute the charge with the contractor bank. When faced with a
merchant intending on assessing a service fee for a transaction, cardholders should use other
sources of similar supplies/services, if available, which do not to assess a fee. Refer to GSA
Smart Bulletin No. 018 for additional information.

2.19 U.S. Government Tax Exempt Purchases. This section is applicable to Federal
employees using the purchase card. The U.S. Government’s tax exempt status does not extend to
contractors even when they are operating a Government facility. Depending on an
organization’s ownership type, the contractor may be tax exempt in its own right.

Each purchase card is embossed with the notice: "U.S. GOVT TAX EXEMPT". The cardholder
must inform the merchant prior to placing the telephone order or making an over the counter
purchase that the purchase is exempt from all state or local taxes, including sales taxes. The
SmartPay Card is viewed as a Government card and a determination has been made that it would
be inappropriate to emboss any other tax exempt representation on the card. When a contractor
is authorized use of the SmartPay card, Citibank will furnish a card without the U.S. Government
Tax Exempt logo.

If the merchant does not initially acknowledge that purchase card purchases are exempt from
state and local taxes, the cardholder will specifically inform the merchant that the government
wide card provides that all card purchases will be exempt from state and local taxes. In addition,



FAR 29.302, "Application of state and local taxes to the government contractors and
subcontractors,” states that purchases and leases made by the Federal Government are immune
from state and local taxation. FAR 29.305, "State and local tax exemptions,” states that evidence
of exemption from state and local taxes includes copies of purchase orders, shipping documents,
purchase card imprinted sales slips, paid or acknowledged invoices, or similar documents that
identify an agency of the U.S. as the buyer.

U.S. Tax Exemption Certificate (SF-1094) is no longer used for micro-purchases. The Internal
Revenue Service suggests that Federal agencies instead furnish merchants their Employer
Identification Number as evidence of tax exemption.

A tax exemption map is available at: https://smartpay.gsa.gov/about-gsa-smartpay/tax-
information/state-response-letter. Refer to GSA Smart Bulletin No. 019 for additional
information.

Please note that DOE contractors are guaranteed tax exemption when using all GSA systems
(e.g. Advantage, FSSI, Supply Store, etc.). Therefore, use of these systems are highly
encouraged.

2.20 Amazon Tax Exemption. The Supremacy Clause of the Constitution does not
permit States to levy taxes directly on the Federal Government when the Federal Government is
directly responsible for paying the bill. Therefore, the purchase card is exempt from sales tax in
every state and U.S. Territory. However, in order to obtain tax exemption, companies such as
Amazon have set up a Tax Exemption Program, in which you must enroll, in order to receive tax
exemption at the point of sale. Refer to GSA Smart Bulletin No. 019 for additional information.

2.21 Personal Property Management and Accountability.

2.21.1 Accountable Property. All personal property considered nonexpendable
whose expected useful life is two years or longer and whose acquisition value warrants tracking
in the agency’s property records, including capitalized and sensitive property.

2.21.2 Personal Property. Property of any kind except real property. It may be
tangible, having physical existence, or intangible, having no physical existence, such as
copyrights, patents, or securities.

2.21.3 Sensitive Property. Property that includes all items, regardless of value,
that require special control and accountability due to unusual rates of loss, theft or misuse, or due
to national security or export control considerations. Such property includes weapons,
ammunition, explosives, information technology equipment with memory capability, cameras,
and communications equipment. These classifications do not preclude agencies from specifying
additional personal property classifications to effectively manage their programs. 41 CFR 102-
35.20.
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2.21.4 Receipted. Written acknowledgment of having received an item and

accepted accountable and custodial ownership.

2.21.5 Received. Having taken physical possession of item purchased.

Personal Property Management

1.

DOE administers a personal property management program to maintain sound and
proper accountability and control of the personal property procured and managed for
DOE (reference 41 CFR 109). Regardless of how the property item is acquired and
brought into the DOE inventory (i.e.: transfer, donation, major acquisition, or
purchase card, etc.), a critical element of this program is the timely and proper
recordation of the property upon its receipt in the appropriate property management
system of record.

Property is generally received at a central receiving office and issued to the end-user
to be placed in service. The receipt documentation associated with this purchase must
be forwarded to the applicable property management office for recordation in the
property management system of record as accepted into the DOE inventory. When
property is acquired using a purchase card, and the end-user is both the cardholder
and receiving entity, the cardholder is responsible for ensuring that the item is
identified as accepted DOE property.

Property Accountability

1.

Purchases Shipped or Receipted by Central Receiving: Personal property acquired
using the purchase card and delivered by the merchant are to be processed by the
receiving office and, upon acceptance, the receipt documentation associated with this
purchase must be forwarded to the applicable property management office for
recordation in the property management system of record as accepted into the DOE
inventory.
Purchases Receipted by the Cardholder: Personal property purchased and receipted
by the cardholder is to be reported to the property management office, in writing (i.e.,
via E-mail or facsimile), requesting that the equipment/property be reported in the
appropriate property management system of record. Written
notification/confirmation of property receipt should include the following:

a. Cardholder name, office symbol, telephone number, building and room
number;
Nomenclature (item description);
Model No. and Serial No. of the personal property;
Original acquisition cost;
Delivery or acceptance date; and
Receipt verification witness name, office symbol, telephone number, building
and room number.

mo a0 o



3. Cardholder Accountability: Abuse or repeated non-compliance with property
accountability requirements will be grounds to suspend the purchase card accounts
until such time as cardholder refresher training has been completed and there is
sufficient assurance that property accountability documents are made current and
correct.

4. Asis true for Government purchased supplies and services, personal property is for
official use only. For example, an iPod purchased to view podcasts of work-related
presentations and lectures should not also be used to store personal music and photos,
nor should it be engraved with the user’s name.

Local Procedures

Local policies and procedures must be established for the accountability and management of
personal property procured using a purchase card. At a minimum, the guidance should include:

1. A process of notifying the office property management activity of property receipt,
including situations where property is delivered at locations other than a central
receiving facility;

2. A process for the office to record property in the agency property tracking system and
financial systems, including the designation of property as sensitive or accountable,
when applicable;

3. Documentation of independent receipt and acceptance, when appropriate, to ensure
that items purchased were actually received, including procedures addressing remote
locations and emergency/urgent purchases where independent acceptance may be
difficult or impossible; and

4. Procedures for cardholders and/or custodians of the property to follow when property
is determined to be missing, stolen, or damaged.

These policies and procedures must be implemented as not to unnecessarily disrupt the
streamlined benefits associated with the use of the purchase card. Offices should ensure that
controls of property are consistent with agency standards for property purchased through other
methods. In addition, local policies and procedures for property management and control are to
be consistent with agency standards for property purchased through other methods.

Note: When property/assets are procured using government funds, the purchaser has a fiduciary
responsibility to procure only those items that are a right representation of the DOE, and in no
way detracts from or compromises the seriousness with which we hold our mission and the
taxpayer trust. Procurement of Government personal property that is taste-specific or displays
character-centric brands, logos or insignia is not allowed, unless of an official nature.

2.22  Reconciliation Process. Each monthly Statement of Account must be reviewed
and approved, in a timely manner, by both the cardholder and an AO. An AO should normally
be responsible for no more than five cardholders, or 500 transactions per month, except with the
approval of the HCA, or designee. For National Nuclear Security Administration (NNSA)
contracting activities, an AO should be responsible for no more than a reasonable number of




cardholders consistent with the activities normal span of supervisory control except with the
approval of the HCA, or designee. The AO must not approve any purchases that they personally

requested.

Upon receipt of the statements from Citibank, either electronically or in hard copy, the following
actions must be performed:
1. Cardholders must:

a.

Reconcile the Statement of Account with their Purchase Card Log, copies of
charge/credit slips and any other customer receipts, and certify that the
supplies and services are in accordance with the orders that were placed.
Annotate any receipts that are too general in the product description area so
that it is clear what item was purchased. (In the log, the description of the
purchase should never be left blank and should be specific enough for the AO
to ascertain if the purchase was a business necessity.)

At a minimum, the purchase card log must have the following information:

e The item purchased (including a detailed description, unit number and

quantity)

e The amount of the purchase and availability of funds

e The name of the merchant

e The date the supplies or services were received
Retain any charge/credit slips and customer receipts for purchases not listed
on the Statement of Account for the next billing cycle.
Document statement errors with an explanation using the Citibank cardholder
dispute form and forward a copy to Citibank. If the cardholder has access to
CitiManager, the dispute process must be completed electronically. Refer to
Section 2.24 for additional information.
Certify the receipt and accuracy of all purchases by signing and dating the
Statement of Account, and cite proper accounting codes, as necessary.
Forward the reconciled Statement of Account, charge/credit slips, other
customer receipts and, if applicable, the completed dispute form (if using
CitiManager a copy should be printed), to the AO within five working days,
or sooner if required by local procedures, of receipt of the Statement of
Account.
If the cardholder does not have a customer copy of the receipt, the cardholder
should request a copy from the merchant. If a copy of the receipt cannot be
obtained, the cardholder will mark the word "lost" over in the date of purchase
column on the Statement of Account and attach an explanation.
If the cardholder is planning to be on travel or on leave and will not be
available to review the Statement of Account at the time it is received, the
cardholder should provide the AO with the charge/credit slips.
If a credit is received several months after the original purchase, it should be
reconciled back to the original purchase documentation and note that the
credit was received.



Cardholders should not wait until the end of the cycle to accomplish the reconciliation.
Cardholders that have CitiManager access have the ability to review their transactions as they
post to their Statements of Account. Frequent review of the transactions by the cardholders
should help to eliminate disputes at the end of the cycle, as it will allow merchants time to apply
credits for improper charges.

2. Approving Officials must:

a. Not review any purchases that they personally requested.

b. Review the individual cardholder’s Statement of Account for accurate
reconciliations, applicable logs, supporting documents (e.g., receipts,
explanations), independent property received and tagging, if necessary,
authorized purchases, credits, budget and cost classifications, and other related
information.

c. Obtain any other necessary information in a timely manner from the
cardholders within their jurisdiction.

d. Approve by signing and dating the reconciled Statements of Account and
forward them to the Finance Office by the 15th day of each month, or earlier
if required by local procedures. Return receipts and other supporting
documentation to the cardholder for record maintenance unless local
procedures provide for Finance Office maintenance of records.

The AQO’s signature and date on the cover page of the cardholder’s monthly Statement of
Account implies a number of things, including but not limited to,
e all purchases were authorized,
the cardholder conducted market research, as applicable,
the cardholder did not make repetitive purchases for the same item from one merchant,
requirements were not split,
documentation for the purchase transaction is complete,
documentation and invoice dates match purchase dates, and
and property was received and tagged, if applicable.

If the AO is not approving the Statement of Account within the reconciliation time period, there
is a risk that the aforementioned areas could be violated.

If the AO will be out of the office, then the OPC must review/approve the cardholders Statement
of Account, unless the local procedures designates another official that has completed the GSA
cardholder training.

3. Finance Offices must:
a. Review Statements of Account and any dispute forms for accurate
reconciliations.
b. Account for all purchase card transactions.




c. Reconcile the consolidated statement with cardholders' Statements of
Account.

d. Reconcile Citibank's invoice with the consolidated report.

e. Make payment to Citibank in accordance with the Prompt Payment Act.

f. Ensure all payments meet the requirements of applicable law and regulations,
including determining the availability of appropriations as to purpose for
items purchased.

Note: It is suggested that the invoice be paid in full each month, even if the finance office
believes the cardholder will file a dispute. This will prevent interest charges from being assessed
if there is no dispute (i.e., no credit assessed). The bank will apply the funds to the following
Statement of Account, if applicable.

2.23  Credits and Rebates. Purchase cardholders are frequently using sources like
eBay, Amazon.com and others to meet DOE requirements. Many of these on-line merchants
have implemented incentive programs such as such as “rewards points/dollars” to further attract
additional business.

It is important to note that these rewards or incentives are property of the Federal government
and may only be used for official business purposes. These rewards are not for personal use or
private gain. The Standards of Ethical Conduct for Employees of the Executive Branch (5 CFR
2635) states: “an employee must not use his public office for his own private gain.” The
purchase card is used to acquire products and services intended for the government’s use, and
charges made with the card are paid for with government funds. Purchase cardholders who
register their purchase cards with these merchants must be aware that any reward points or other
incentives are not for personal use. The points or incentives must be used for future government
purchases or to benefit the cardholder’s agency/organization in some way.

e Cardholders should take advantage of any savings, such as rebates, incentives, and
any discounts offered by the merchant. Cardholders are encouraged to seek a price
reduction, rather than rebates, but may accept and use rebates, for official business, if
a price reduction cannot be obtained. All reimbursements, rebates, or discounts, if
received by check, must be made payable or endorsed to the U.S. Treasury, not to the
cardholder. Checks should be forwarded to the OPC or the Finance Office for
deposit. The cardholder’s records should reflect specific details of all such
transactions. If reimbursements, rebates, or discounts are received by gift card, the
gift card should be forwarded to the OPC or the Finance Office for safekeeping until
it is needed by any cardholder for official business.

e Federal law prohibits cardholders from accepting or soliciting cash or merchandise
from merchants.

e Under no circumstances is a cardholder permitted to solicit or accept merchandise
store credit or cash for returned goods or services bought with the purchase card.
Any credit must be documented in the cardholder’s records.
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e The cardholder must monitor their statement for the proper amount of credit expected
from the merchant.

If an item is returned, a credit will appear on the cardholder’s Statement of Account. Return and
exchange policies are merchant specific. The cardholder is responsible for noting the merchant’s
policy and adhering to them. If the cardholder purchases goods or services directly from a
merchant, the merchant should give the cardholder a copy of the charge slip and, if applicable,
any other customer receipt. The cardholder must ensure that the charge slip contains full
documentation of goods or services purchased. The cardholder is required to save the charge slip
and any other receipt for forwarding to the cognizant AO along with the monthly Statement of
Account and purchase card log. In addition, if an item is returned to the merchant and a credit is
given, the credit slip should also be saved and attached to the Statement of Account which
reflects the credit.

2.24 Disputes. A disagreement between a cardholder and a merchant regarding items
appearing on the cardholder’s monthly Statement of Account, which is presented to Citibank for
resolution. Disputes could be the result of supplies/services billed to the Statement of Account
but not received; the purchase card was not credited for merchandise returned; or an
unauthorized charge from the merchant.

If a cardholder receives a Statement of Account that lists a transaction for an item or service that
has not been received, or represents an unauthorized charge, the cardholder or AO will make a
concerted effort to resolve the charge with the merchant. If unable to resolve the charge with the
merchant a dispute should be initiated with Citibank.

If the cardholder does not have access to CitiManager, complete the cardholder dispute form
(Attachment 12) and forward a copy of the form to Citibank and the original to the Finance
Office with the cardholder's reconciled monthly Statement of Account and supporting
documentation.

If the cardholder has access to CitiManager, this process must be completed electronically. When
a cardholder files a dispute, there is a field to enter additional e-mail addresses for notification
that a dispute has been submitted. In accordance with local policy, notification e-mails should be
sent to appropriate parties. Check your office’s local policy to identify any individuals the
cardholder must add in the notifications section.

Citibank will credit the transaction until the dispute is resolved. Citibank will assist in
reconciling the questioned item only if the dispute is filed within 90 calendar days from the date
that transaction has posted to the Statement of Account. However, it is the responsibility of the
cardholder to make every effort to resolve errors, discrepancies and disputes.

Maximum efforts should be made to initiate a transaction dispute (when needed) with Citibank
as soon as possible. Merchants will only be charged back for a disputed transaction within 120
calendar days from the transaction date. If the full 90 calendar days expires before filing a



dispute, only 30 days remain for Citibank to investigate the dispute and charge back the
merchant if necessary. The less time allowed for thorough investigation of the dispute, the
greater the potential for fewer disputes being ruled in favor of the Government/cardholder.
Cardholders who fail to timely dispute erroneous or incorrect purchases may become personally
liable for that purchase.

NOTE: Taxes, shipping charges and E-bay transactions, are not disputable.

2.25 Lost, Stolen, or Breached Cards.

2.25.1 Telephone Notification. Ifthe purchase card is lost, stolen or breached, it
is the responsibility of the cardholder to notify their OPC and Citibank within one work day after
discovering the card missing at the following telephone numbers 24 hours/day:

e Inside the continental United States - 1-888-790-7206
e Qutside the continental United States - call collect 1-904-954-7850

2.25.2 Written Notification. The cardholder will also notify the AO and the OPC
of the lost, stolen or breached card within one work day after discovering the card missing. The
AO will submit a written report to the OPC within 5 work days. The report will include the
following information:

Card number;

Cardholder's complete name;

Date and location of the loss;

Date and time Citibank was notified;

Any purchases made on the day the card was lost/stolen, or the last known
purchase before the card was lost/stolen; and

e Any other pertinent information.

2.25.3 Card Replacement. Citibank will mail a new card within 2 business days
of the loss or theft. Please remind the Citibank customer service representation to overnight the
card, unless your office has a PO Box on file, as cards cannot be overnighted to a PO Box. A
card that is subsequently found should be cut in half and given to the AO.

2.25.4 Unauthorized Use. The Government will not be liable for any
unauthorized use of the card. "Unauthorized use" means the use of the purchase card by a person
other than the cardholder, who does not have the actual, implied, or apparent authority for such
use, and from which the cardholder receives no benefit. A cardholder who makes unauthorized
purchases or carelessly uses the card may be liable to the Government for the total dollar amount
of unauthorized purchases made in connection with the intentional or negligent use of the card.
In addition, the cardholder may be subject to disciplinary action for unauthorized or negligent
use of the card, or penalty under 18 U.S.C § 287, False, fictitious or fraudulent claims. The
liability of centrally billed accounts, for purchase card transactions and lost or stolen checks,




must not exceed the lesser of $50 or the amount of money, property, labor, or services obtained
before notification to Citibank. Unauthorized transactions should not appear on the cardholder
Statement of Account. If unauthorized transactions appear on a Statement of Account, the
cardholder should contact customer service and file the appropriate forms.

If Citibank detects suspicious activity on a card, a temporary hold will be placed on the card until
Citibank can confirm with the cardholder whether or not the purchase was legitimate. If there

was fraudulent activity the cardholder may be requested to complete an Affidavit.

2.26 Departure of Cardholders.

2.26.1 Cardholders Leaving the Agency. If a cardholder's employment is ending
(e.g., resignation, retirement), the purchase card should be destroyed, prior to the release date, by
giving them to the AO for destruction. The AO must notify the OPC of the departing employee
so the cardholder’s access to CitiManager can be terminated and the account can be closed. The
Cardholder’s Delegation of Purchasing Authority or SF-1402 will be cancelled at the same time.
The OPC should check the list of separated employees to ensure all CitiManager access was
removed, cards were destroyed, etc.

2.26.2 Transferring Cardholders. If a cardholder is transferring to another
position, which will also require use of the purchase card, the cardholder will notify the OPC.
The OPCs, in consultation with the losing and gaining AOs will arrange for transfer of the
cardholder to the gaining office. The gaining and losing offices will cancel and reissue the
cardholder’s Delegation of Purchasing Authority or SF-1402. If it is determined that the
purchase card should not be retained by the cardholder, the notification procedures outlined
above should be followed. In CitiManager, the cardholder's account should be closed from the
losing office’s hierarchy and a new account created in the acquiring office’s hierarchy.

2.27 Reporting. At the end of the billing cycle, Citibank will issue detailed statements
as follows:

e (Cardholders will receive a Statement of Account showing all purchases and credits
processed by Citibank during the billing cycle. Note: Some offices have elected to
access the Statement of Account on-line and requested not to receive hard copies, so
check your local guidance.

e The Finance Office will receive a consolidated statement of all purchases and credits
applicable to all cardholders.

2.28 Record Retention. FAR 4.805 requires the retention of purchase card transaction
records for six years after final payment. Central filing of such documentation is acceptable.
Automated systems are acceptable provided they provide equivalent documentation.




All cardholders must keep complete and accurate records of their purchases in accordance with
the instructions included in Section 2.22 of these Procedures. This must include evidence of
receipt of any property or supplies purchased using the purchase card.

The OPC must retain records and related documents, including letters and forms relating to
designations of AOs and Letters of Appointment/Contracting Officer Warrants of cardholders.

The OPC, or designee must retain records of departing employees.

2.29  End of Fiscal Year Spending Cut Off Dates. OPCs should coordinate with their
Finance Office to establish a cut-off date for purchases to be made at the end of the fiscal year.
Local guidance should include a cut-off date, the steps the cardholder should follow in an
emergency situation after the cut-off date, and what steps should be taken in the event of DOE
being under a continuing resolution where funds are not readily available.

2.30 Card Abuse.

2.30.1 Abuse. Use of a government charge card to buy authorized items, but at
terms (e.g., price, quantity) that are excessive, for questionable government need, or both. An
example of such a transaction would include the purchase of a day planner costing $300 rather
than one costing $45.

2.30.2 Fraud. Any felonious act of corruption, attempt to cheat the government
or corrupt the government's agents. Fraud may be committed either by government employees or
by merchants. Indicators of potential fraud by government employees include: acquiring goods
or services that are unauthorized and intended for personal use or gain; splitting a single
requirement into multiple purchases in order to make it appear to be under the micro-purchase
threshold; making false statements about what was purchased or how the purchase card was
used; and using the purchase card for prohibited purchases. Indicators of merchant fraud
include: false charges/transactions, mischarging, bribes and gratuities, kickbacks and purchases
of goods or services that are unauthorized or acquired for personal use.

2.30.3 Improper Purchases. Purchases of goods or services intended for
government use but not permitted by law or regulation.




2.30.4 Misuse. Use of a Federal purchase card for other than the official
government purpose(s) for which it is intended.

CATEGORIES OF FRAUD

Cardholder

Non-Cardholder

Merchant

Directly by the cardholder
themselves

By third party without
knowledge or consent of the

Directly by merchant with or
without knowledge or consent

cardholder of the cardholder
e Never received e False charges
e Lost/stolen e Mischarges
e Counterfeit e Bribes/gratuities
e Identity theft

Use of the card for other than official business may be considered as an attempt to commit fraud
against the U. S. Government and may result in immediate cancellation of the card and
disciplinary action against the cardholder under applicable Departmental or Government wide
administrative procedures. Suspected fraudulent misuse should be reported to the Office of the
Inspector General and the OPC. The cardholder will be personally liable to the Government for
the amount of any non-approved purchases and possible subjection to a penalty under 18 U.S.C.
287. The cardholder must reimburse the government for the cost of the purchase and be subject
to disciplinary action.

If an official directs an erroneous purchase to be made by a cardholder or directs a cardholder to
purchase items or services that are subsequently determined to be improper, the official who
directed the purchase must, in accordance with agency policy, reimburse the government and be
subject to disciplinary action.

Please refer to DOE Order 333.1, Administering Workforce Discipline, Appendix C, for a list of
purchase card penalties.

2.31 Category Management and Strategic Sourcing. DOE spends millions of dollars
each year through the SmartPay purchase program (as well as other contract mechanisms) and
each transaction has the potential to increase the sourcing power of the government. Offices
should be aware of any agency-specific requirements to ensure compliance. Offices should work
to ensure they are leveraging Best-in-Class solutions that will yield better pricing.

Local offices are strongly encouraged to analyze and evaluate purchasing patterns and assess if
there are opportunities to better leverage DOE’s buying power through the use of “Best-in-
Class” solutions so designated by OMB. Often, these contracts or ordering vehicles can include



use of the purchase card to streamline the acquisition process and add further value through the
generation of refunds.

Reports are available in CitiManager and Intellilink that can be utilized as a starting point for
analysis. The Summary Quarterly Merchant Report and Summary Quarterly Vendor Analysis
Report in CitiManager identify the merchant where accounts are being used and the dollar
amount spent per merchant. OPCs can use the Intellilink dashboard which provides an overview
of several performance trends including Spend by Top 10 MCG, Spend by Top 10 MCC and
Spend by Top 10 Merchant. The information in these reports can be used for identification of
merchants that are utilized by cardholders in a regular or recurring basis and for negotiation of
ordering agreements or other strategic acquisitions with these merchants.

The results, if any, should be sent to the APC so it can be reviewed on a larger scale (i.e., DOE
wide).

Refer to Acquisition Guide Chapter 7.2, Category Management and Strategic Sourcing, for
further information.

2.32  Buy Green. Both Congress and the President have directed federal agencies to be
good stewards of the environment by conserving energy and other precious natural resources.
One way that we can be good stewards is to buy products and services that conserve resources.
This is generally referred to as “green” purchasing or sustainable acquisition.

The first principle of green purchasing is to reduce purchasing where possible (install no-wax
flooring to avoid the purchase of wax and wax stripper). The second principle of green
purchasing is reuse (reprocessing water-soluble cutting oil or anti-freeze for reuse). The third
principle is buying green.

There are three tiers to the Federal green purchasing program:

Statutory Mandates
e Alternative fuel vehicles/alternative fuels
e BioPreferred and biobased products designated by the USDA
e ENERGY STAR certified, FEMP-designated, and low standby power energy efficient
products identified by EPA and DOE
e Renewable energy
e Recycled content products designated by the EPA

Products and Services Identified by U.S. Environmental Protection Agency Programs
e Significant New Alternative Policy (SNAP) chemicals or other alternatives to ozone
depleting substances and high global warming potential hydrofluorocarbons
e WaterSense certified products or services (water efficient products)



e Safer Choice labeled products (chemically intensive products that contain safer
ingredients)

e SmartWay Transport partners and SmartWay products (fuel efficient products and
services)

Non-Federal Specifications, Labels, and Standards
e Products or services that meet or exceed specifications, standards, or labels recommended
by EPA (refer to “Recommendations of Specifications, Standards, and Ecolabels for
Federal Purchasing”)

The purchase of these products is required by law or executive order unless the products do not
meet your performance needs, are not reasonably available, or are only available at an
unreasonable price. Exceptions should be recorded in the purchasing file; refer to the DOE
template on FedCenter — DOE Sustainable Acquisition — Tracking — “document those
exceptions.”

Many of these products are commercially available off-the-shelf items or are available through
GSA stock and schedule programs, the Defense Logistics Agency, mandatory sources such as
the National Industries for the Blind, and commercial open market sources.

Further guidance is available in the DOE Acquisition Guide Chapter 23.0 (Executive Order
13693 — Planning for Federal Sustainability in the Next Decade and Implementing Instructions ,
and in FAR Part 23, Environment, Energy and Water Efficiency, Renewable Energy
Technologies, Occupational Safety, and Drug-Free Workplace.

GSA has a comprehensive Green Procurement Compilation of all designated products.
Cardholders are encouraged to use GSA’s Environmental Aisle to procure green products and
services.

DOE has a Sustainable Acquisition website on FedCenter that can help you find answers to
frequently asked questions, sustainable products other sites are successfully using, and web-
based training and other learning resources. DOE holds Sustainable Acquisition Working Group
(SAWG) teleconferences on the 4th Thursday of odd numbered months.

Please contact Shab Fardanesh (shabnam.fardanesh@hg.doe.gov, 202-586-7011) to be added to
the DOE Sustainable Acquisition contact list.

2.33  Electronic and Information Technology (EIT).

References:
e Section 508 of the Rehabilitation Act of 1973, and the Architectural and
Transportation Barriers Compliance Board Electronic and Information Technology
(EIT) Accessibility Standards.
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e Further information on section 508 is available via the Internet at
http://www.section508.gov.

1. When acquiring EIT, agencies must ensure that —

a. Federal employees with disabilities have access to and use of information and
data that is comparable to the access and use by Federal employees who are
not individuals with disabilities; and

b. Members of the public with disabilities seeking information or services from
an agency have access to and use of information and data that is comparable
to the access to and use of information and data by members of the public who
are not individuals with disabilities.

2. Unless an exception at FAR 39.204 applies, acquisitions of EIT supplies and services
must meet the applicable accessibility standards at 36 CFR 1194. When cardholders
acquire EIT, they should ask whether the equipment users may have disabilities such
that special features may be required and ask the merchant if the equipment they plan
to provide will afford equal access for those with disabilities.

2.34  Phishing Attempts. Phishing is a criminally fraudulent attempt to acquire
sensitive information (user IDs, passwords, credit card details, etc.) by masquerading as a
trustworthy source such as a financial institution. Cardholders should report any phishing scams
or any other activity that appears to be fraudulent in nature to their OPC and Citibank
(submitphishing@citi.com). When Citibank confirms that it is or is not phishing, the OPC
should forward the final email to the APC to share with the other offices.

It is Citibank’s policy not to solicit information via email, phone call, or text message. To
prevent fraudulent charges, employees should never respond or reply to an e-mail, phone call, or
text message requesting personal or account information. Common tactics to get this
information are:
e threatening to close or suspend an account if immediate action is not taken by
providing personal information;
e soliciting participation in a survey requiring entry of personal information;
e stating that an account has been compromised and requesting entry or confirmation of
account information;
e stating that there are unauthorized charges on an account and requesting account
information; or
e stating that an account has to be refreshed and asking for verification of credit card or
billing information.

If a contact is questionable or an employee thinks their account information may have been
compromised, they should call Citibank at 1-800-790-7206.

If the cardholder receives a phone call or email that appears to be from Citibank requesting
financial information or any other personal data:
e Treat the call/email with suspicion.
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e Do not give out/enter ANY personal or charge card information over the phone,
Internet or mail.

e For emails- Do not reply to the email or respond by clicking on a link within the
email message.

e Contact Citibank as soon as possible to report the suspicious email. Use the number
or Web site address on the back of your card or on the Statement of Account.

e If you think the request is valid, always contact the bank using the number on the
back of your card.

e Ifanyone ever gives out information, they should immediately call Citibank.

You should be suspicious of any unsolicited phone call that asks for charge card/personal
information OR email that request the cardholder click a link and provide personal or financial
information.

2.35 Foreign Currency Conversion Fees. Citibank must ensure that charges made in a
foreign currency are converted into U.S. Dollars on the statement of account, invoice, and related
reports using a favorable conversion rate established by an interbank rate or, where required by
law, an official rate. This rate must be the one in existence at the time the transaction is
processed. Citibank must identify the conversion rate and any other third party fees related to
foreign purchases charged on the statement of account, invoice, and related reports, unless
otherwise specified at the task order level. Refer to Smart Bulletin No. 007 for additional
information.

2.36 Emergency Situations. In the event of an emergency (e.g., natural disaster), and
immediate access to all MCCs is required, contact the APC immediately for coordination.
Citibank will only grant full MCC access at the direction of the APC. Refer to FAR Part 18,
Emergency Acquisitions, for further guidance on emergency procedures.
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Attachment 9 — Approving Official Roster
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Attachment 12 — Dispute Form



Attachment 1 — Definitions

Agency Program Coordinator (APC): The individual having overall responsibility for the
management of the DOE-wide purchase card program. Serves as the lead DOE representative in
discussions with the Citibank at the Agency level.

Blanket Letter of Approval: A written approval issued by an AO identifying certain types of
purchases that cardholders under their purview can make without seeking their AO’s approval
prior to the transaction.

Bulk funding: A system whereby the CO receives authorization from finance to obligate a
specified lump sum of funds and reserves for a specified period of time rather than obtaining
individual obligation authority on each purchase document. Bulk funding is particularly
appropriate if numerous purchases, using the same type of funds, are to be made during a given
period.

Certificate of Appointment (SF-1402): A formal written CO warrant that is issued by the HCA
to a cardholder which states any limitations on the scope of authority to be exercised. The SF-
1402 must be used to evidence the CO appointment for delegation of purchase cardholders
exceeding micro-purchase authority.

Competition: When at least three responsible offerors, independently competing, provide
quotations that can satisfy the Government’s requirement, considering market price, quality and
delivery.

Consolidated Statement: A monthly statement sent by Citibank to the Finance Office which
lists purchases and credits issued to all the cardholders under their purview.

Data Mining: An automated process used to scan databases to detect patterns, trends and/or
anomalies for use in risk management or other areas of analysis.

Delegation of Purchasing Authority: A formal written delegation of purchase card purchasing
authority that is issued by the HCA, or designee, to a cardholder with single purchase limit
authority up to the micro-purchase threshold. This purchasing authority is not evidenced by a
SF-1402. This delegation specifies the single purchase and monthly dollar limitations and any
other conditions applicable to purchases made by that individual, including identification of their
AQ. If an office determines that the cardholder’s total number of transactions will be limited, the
written delegation should reflect that number. Please take into consideration that if the
cardholder’s single purchase limit is at the micro-purchase threshold to simply state “micro-
purchase limit” so an update to the letter is not necessary in the event the micro-purchase
threshold is changed in the FAR. Refer to Attachment 10 for a Sample Delegation of Purchasing
Authority for Purchase Cardholders.



Declined Transactions: Transactions where authorization has been refused by Citibank’s
transaction authorization system.

Fair and Reasonable: A determination that the price is what a prudent person in the ordinary
course of business would pay without any undue influence.

Purchase Card: A distinctly designed VISA purchase card issued by Citibank under the GSA
SmartPay Program. The purchase card is embossed with the employee's name and can only be
used by the employee. "U.S. Government Tax Exempt" is embossed on the card, except for
cards issued to contractors. The card is uniquely designed so that it will not be easily confused
with other cards.

The GSA Master Contract states that cost-reimbursment contractors paying Citibank directly are
not tax exempt and must not be issued purchase cards with the phrase “US
Government tax exempt”.

Hierarchy: The foundation on which an agency’s reporting structure is based. It is integral to
the way the agency views and accesses card transaction data. The hierarchy has been developed
based on the individuals or groups within each office who need access to reports, monitor
cardholder activity, and access transactions for edit, review, and approval.

Limits:
¢ Single Purchase Limit: The maximum dollar limit for an individual purchase card
transaction.
e Monthly Spending Limit: The maximum dollar amount authorized to be spent by the
cardholder within a 30 day period.
e Cycle limit: The maximum dollar amount authorized to be spent by a cardholder within
the billing cycle.

Merchant Category Codes (MCC): MCC'’s are established by the bankcard association or
banks to identify different types of businesses. Merchants select the codes best describing their
business. Refer to Section 2.16 for a list of blocked MCCs.

Micro-purchase: An acquisition of supplies or services using simplified acquisition procedures,
the aggregate amount of which does not exceed the micro-purchase threshold of $3,500, except
for acquisitions of construction subject to the Wage Rate Requirements (Construction), the
threshold is $2,000 and for acquisitions of services subject to the Service Contract Labor
Standards, the threshold is $2,500. Refer to FAR Subpart 2.101, Definitions, for less commonly
used thresholds.

Prompt Payment Act: Public Law 97-177 (96 Stat 85, U.S.C. Title 31, Section 1801) requires
prompt payment of invoices (billing statements) within 30 days of receipt (FAR Subpart 52.232-
25, Prompt Payment). An automatic interest penalty is required if payment is not timely.



Purchase Card Log: A manual or automated log in which the cardholder documents his/her
individual transactions and screening for mandatory sources when using the purchase card.
Entries in the purchase log may be supported by internal agency documentation (e.g., request for
procurement document or e-mail request). The purchase card documentation should provide an
audit trail supporting the decision to use the card and any required special approvals that were
obtained. Ata minimum, the log will contain the date on which the item or service was ordered,
the merchant’s name, the dollar amount of the transaction, a description of the item or service
ordered, and an indication of whether the item was received.

Split Purchase: Deliberately splitting a transaction into two or more smaller transactions to keep
the purchase beneath a cardholder’s single purchase limitation, or other stated purchase
limitation. If a purchase would exceed a cardholder’s single purchase limit, the purchase must
be accomplished using other acquisition procedures, as appropriate and accomplished by the
local purchasing staff. Examples include:

e A cardholder receives a total purchase requirement that exceeds their single purchase
limit of $3,500 for supplies, $2,500 for services, or $2,000 for construction. The
purchase may not be split to make two or more purchases within the limit.

e A cardholder receives a total purchase requirement of $3,500 for supplies, $2,500 for
services, or $2,000 for construction and makes that purchase. Within hours, the same
day, or next day, the cardholder receives another purchase requirement for another of the
same, for $3,500 supplies, $2,500 for services, or $2,000 for construction. Both
purchases stand-alone and are individually within the cardholder's single purchase limit.
They are each allowable because they were the known need at the time of purchase.
However, the cardholder should question whether this is all of the requirements and be
alert to whether they are being given a requirement in increments to stay within the
threshold. Files should be documented when purchases have the appearance of being
split.

30 Day Cycle: A monthly reporting/billing cycle which begins on the 28" of one month and
ends on the 27™ of the following month.



Attachment 2 — Purchase Card Quotation Worksheet

CARDHOLDER NAME:

PRICE ESTIMATE:

Accounting and Appropriation Data:

Fund Year Allotee Reporting | SGL | Program | $ Value
Entity Project
Description:
Merchant Quotations:
Merchant 1 Merchant 2 Merchant 3
Merchant Name
Point of Contact
Telephone #
Price Quote
Delivery Date
DOE Approving Official:
Signature:
Name:

Date:




Attachment 3 — Recommendation for Appointment Purchase Cardholders

The following findings and determinations are made pursuant to applicable laws and regulations.

1. There is a clear and convincing need to appoint a cardholder for the following reason
(quantify where practicable).

2. [insert cardholder name], the nominated purchase
cardholder, is an employee of or detailed to the U.S. Department of Energy. The
proposed single purchase limit for the nominated cardholder is

[insert contractor name], the nominated purchase
cardholder, is an employee of [insert cost-reimbursement contractors
legal name]. The proposed single purchase limit for the nominated cardholder is

3. Time will be allotted to the cardholder to perform their cardholder responsibilities.

4. will be responsible for purchasing the following types of
supplies/services

5. The GSA Online SmartPay training course found at https://training.smartpay.gsa.gov/
has been completed. (Attach a copy of the SmartPay Training Certificate.)

[Contractor’s with their own training course]
The online training course has been completed. (Attach a copy of the training certificate.)

6. Refresher training will be completed no less than every two years.

7. The cardholder has read and certified that they understand the guiding policies on
purchase card usage.

8. The nominee’s business acumen, judgment, character, reputation, and ethics are sound,
all while being an effective steward of taxpayer dollars.

9. The nominee is well qualified for the appointment.

10. Are there are at least two cardholders purchasing the same types of supplies/services in
this office? [ ]| Yes [_] No. If yes, provide an explanation why the other cardholders
cannot meet the purchasing requirement.


https://training.smartpay.gsa.gov/

The primary and alternate approving officials are listed below:

Primary Approving Official Name:

Primary Approving Official Office Symbol:

Primary Approving Official Telephone No.:

Alternate Approving Official Name:

Alternate Approving Official Office Symbol:

Alternate Approving Official Telephone Number:

Supervisor:

Signature of supervisor of the nominee cardholder Date
Typed/Printed Name

Concur:

Signature of Designated Official or Date

Head of Contracting Activity

Typed/Printed Name



Attachment 4 — Appointment as Purchase Card Approving Official

DOE-XXXX DATE:
MEMORANDUM FOR JOHN SMITH

FROM: ORGANIZATIONAL PROGRAM COORDINATOR

SUBJECT: APPOINTMENT AS PURCHASE CARD APPROVING OFFICIAL

Reference: DOE Purchase Card Policy and Operating Procedures, November 2018

In accordance with the referenced Procedures, you are hereby appointed as an Approving Official for

[insert cardholder’s name]
Y our responsibilities include but are not limited to the following:

(1 Ensure that each cardholder has received training, maintains copies of referenced
document and any applicable local procedures, and understands the requirements for use of the purchase
card.

2) Pre-approve all your cardholders’ purchases unless you authorize blanket purchase
authority in writing or the cardholder has a SF-1402. Ensure that the requested items are for official
government use and that the items are authorized for purchase in accordance with the referenced
Procedures.

3) Review and approve cardholders monthly Statement of Account ensuring that the
statements have supporting documentation and are complete, accurate, and reflect only authorized
purchases.

4) Verify the validity of all purchases listed on the cardholders’ monthly Statements of
Account prior to certification. Reconcile approving official consolidated monthly Statement of Account
with cardholders’ monthly Statement of Account.

%) Promptly sign and date and forward all cardholders Statements of Account to the
responsible financial office in a timely manner.

This appointment is automatically terminated upon the Approving Official’s employment ending (e.g.,
resignation, retirement, reassignment) or the Head of Contracting Officer canceling this Appointment.

You are required to sign, date, and return a copy of this appointment letter to the undersigned. Should
you have any questions concerning these instructions or the level of your authority, please contact me at
XXX-XXX-XXXX.

APPROVING OFFICIAL ACKNOWLEDGEMENT
In accordance with DOE Purchase Card Policy and Operating Procedures, I have reviewed, understand,

and acknowledge my responsibilities as a Purchase Card Approving Official. I have completed the
required Approving Official training as recommended by the Organizational Program Coordinator.

(Signature) Approving Official Date



Attachment 5 —Blanket Approval Authority

DATE:

MEMORANDUM FOR JANE DOE

FROM: APPROVING OFFICIAL

SUBJECT: BLANKET APPROVAL AUTHORITY

The purpose of this memorandum is to authorize “blanket approval authority” to Jane Doe,
purchase cardholder for the Department of Energy, for certain Government-wide Commercial
Purchase Card purchases, described herein.

As your Approving Official, I hereby authorize to you approval authority to use the purchase
card to procure routine office supplies and services only, up to $XXX. XX per single transaction.
You are required to adhere to the policy and responsibilities outlined in the DOE Policy and

Operating Procedures.

This Memorandum must be filed and maintained with your account records to support approval
authority in an audit/compliance review.

This authorization is effective immediately and is valid until my appointment as your approving
official is terminated.



Attachment 6 — Requirements for Local Procedures

General:

At a minimum, local procedures must include:

Local prohibitions of supplies/services.

How to reserve and certify funds.

Identification of internal staff members who can assist cardholders.

If purchases of construction may be made. Purchase card purchases of construction may
not exceed $2,000 as a formal contract is required above that amount.

Establish end of the year cut off purchasing procedures, the steps the cardholder should
follow in an emergency situation after the cut-off date and what steps should be taken in
the event of DOE being under a continuing resolution where funds are not readily
available.

If Statements of Account must be forwarding to the Finance Office before the 15" day of
each month.

Procedures for returning the purchase card, purchase card log and all associated
documentation, when cardholders are departing DOE, taking temporary extended leave or
transferring to another DOE office and it has been determined that the card is no longer
needed.

Establish how cardholders will certify that they have received the training, understand the
regulations and procedures, and know the consequences of inappropriate actions.

Property:

At a minimum, the guidance should include:

A process of notifying the office property management activity of property receipt,
including situations where property is delivered at locations other than a central receiving
facility;

A process for the office to record property in the agency property tracking system and
financial systems, including the designation of property as sensitive or accountable, when
applicable;

Documentation of independent receipt and acceptance, when appropriate, to ensure that
items purchased were actually received, including procedures addressing remote
locations and emergency/urgent purchases where independent acceptance may be
difficult or impossible; and

Procedures for cardholders and/or custodians of the property to follow when property is
determined to be missing, stolen, or damaged.

These policies and procedures must be implemented as not to unnecessarily disrupt the
streamlined benefits associated with the use of the purchase card. Offices should ensure that



controls of property are consistent with agency standards for property purchased through other
methods. In addition, local policies and procedures for property management and control are to
be consistent with agency standards for property purchased through other methods.



Attachment 7 — Purchase Card Log

Page: of

Statement Date:

CARDHOLER NAME:
STARTING BALANCE: §

REQUESTOR A ORDER MERCHANT NAME DESCRIPTION OF PURCHASE TOTAL DELIVERY PROPERTY ID
DATE PRICE DATE NO.#




Attachment 8 — Designation of Organizational Program Coordinator

DOE-XXXX DATE:
MEMORANDUM FOR JOHN SMITH

FROM: HEAD OF CONTRACTING ACTIVITY

SUBJECT: DESIGNATION OF ORGANIZATIONAL PROGRAM COORDINATOR

Reference: DOE Purchase Card Policy and Operating Procedures, November 2018

In accordance with the referenced Procedures, you are hereby designated as an Organizational Program

Coordinator for [insert cardholder’s name]
Y our responsibilities include but are not limited to the following:

Completing initial and refresher training, every two years.

Establishing local policy and guidance.

Monitoring purchase card usage for the contracting activity.

Managing accounts including, processing purchase card applications;

maintaining a current listing of all cardholders and AOs; and closing accounts

upon abuse or misuse of card privileges, compromise of account information,

card loss, or cardholder departure.

5. Reviewing and coordinating the approval of Delegations of Purchasing
Authority or SF-1402s.

6. Managing cardholder accounts through Citibank. This includes ensuring

account profiles properly reflect single purchase, monthly, and cycle spending

limits, email addresses, phone numbers, Merchant Category Codes (MCC).

b=

This appointment is automatically terminated upon the Organization Program Coordinator’s employment
ending (e.g., resignation, retirement, reassignment) or the Head of Contracting Officer canceling this
Designation.

You are required to sign, date, and return a copy of this appointment letter to the undersigned. Should
you have any questions concerning these instructions or the level of your authority, please contact me at
XXX-XXX-XXXX.

ORGANIZATIONAL PROGRAM COORDINATOR ACKNOWLEDGEMENT
In accordance with DOE Purchase Card Policy and Operating Procedures, November 2018, I have

reviewed, understand, and acknowledge my responsibilities as an Organizational Program Coordinator. 1
have completed the required training as required by the Agency Program Coordinator.

(Signature) Organizational Program Date



Attachment 9 — Approving Official Training Roster

NAME APPOINTMENT DATE | INITIAL TRAINING REFRESHER DATE TERMINATION DATE




Attachment 10 — Cardholder Training Roster

NAME

SINGLE
PURCHASE
LIMIT

MONTHLY
PURCHASE
LIMIT

APPOINTMENT
DATE

INITIAL
TRAINING

REFRESHER
DATE

TERMINATION
DATE

APPROVING
OFFICIAL




Attachment 11 — Sample Delegation of Purchasing Authority for Purchase Cardholders

DATE:

SUBJECT: Delegation of Purchasing Authority for Purchase Cardholders for Government Employee
Delegation of Purchasing Authority for Purchase Cardholders for Contractor Employee
(Cost Reimbursement Contractor’s Legal name)
(Contract Number)

TO: Employee Name, Office

Pursuant to DOE Acquisition Guide Chapter 13.301, you are hereby delegated as a Purchase Cardholder
with a single purchase limited of and a monthly purchase limit of
. This formal Purchase Cardholder delegation is personal to you and may not be

re-delegated to others.

The Purchase Cardholder will be responsible for purchasing the following types of supplies/services:

In accordance with DOE Acquisition Guide Chapter 13.301, you are required to complete the GSA Online
SmartPay training course found at https://training.smartpay.gsa.gov/. Attached is a copy of the SmartPay
Training Certificate. In addition, you are required retake this training every two (2) years and to maintain a
record of these activities. Note: If contractor employee, include contractor’s training course.

The attached procedures entitled: are included
as part of this delegation memorandum. Your acknowledgement is requested below.

Purchase Cardholder Date

Typed/Printed Name

Approval:

Signature of Designated Official or Date
Head of Contracting Activity

Typed/Printed Name


https://training.smartpay.gsa.gov/

Citi® Commercial Cards
Transaction Dispute Form

Card Number (last 6 digits only): Cardholder Name:

Transaction Date (DD/MM/YY) Merchant/Retailer Name Transaction Amount

Please read the descriptions below and mark the one that is most relevant to your dispute. Also, please attach a copy of the
corresponding statement and mark the statement to indicate the disputed item(s). Card program regulations require that you
provide additional information to document specific items, where indicated below. If you have any questions, please contact Citibank
Customer Services via the telephone number on the reverse of your card.

1. UNAUTHORIZED TRANSACTION
| certify that the charge listed above was not made by me or a person authorized by me. | did not receive any goods or services

from this transaction nor did any person authorized by me.
Note: If you have not yet blocked your card, please contact Service at the number on the back of the card immediately.

If Yes:

My card was in my possession at the time the fraudulent transactions were made? [required] O Yes O No

Did anyone else have access to your card? If so, what is their relationship to you?

If no, please choose one of the below options:

O My card was
not received

What is the mailing address where the card was to be delivered? [required]

O My card was
lost/stolen on
(MMDDYY)
[required]

| discovered the card was lost/stolen on (MMDDYY).

What happened? Did you file a police report? If so, please provide a copy. [required]

O1 was threatened
with physical
harm and forced
to use the card
to complete
fraudulent
transactions

Please provide a detailed description of the event along with additional documentation (eg, Police report).
If no police report, please explain:




Citi" Commercial Cards

Transaction Dispute Form

2. HOTEL CANCELLATION

[}

[}

O With | guaranteed a hotel reservation for late arrival and then cancelled it on (date) at_(am/pm). with
Cancellation cancellation number:
Number
Was the cancellation policy given to you at the time of reservation? [ Yes OO No
If yes, please provide the details of the cancellation policy:
O Without | guaranteed a hotel reservation for late arrival and then cancelled it on (date) at (am/pm)
Cancellation No cancellation number was given. Please provide the details of the cancellation, the merchant’s response to your
Number cancellation request and the name of person accepting the cancellation, if available:

3. AIRLINE TICKET CANCELLATION

4. DUPLICATE PROCESSING

Was the cancellation policy provided to you at the time of reservation? O Yes O No
If yes, please provide the details of the cancellation policy:

| understand it is required that | have attempted to contact the merchant and travel agent (if applicable), and their
response on (date) was:

Please furnish proof of cancellation such as a copy of a phone bill showing the date and time the call was
made to cancel the reservation.

| have cancelled the above identified airline ticket on (date) because (reason):

| was billed twice and | did not travel on ticket number When | ordered the ticket, | understood it was
fully refundable if | chose to cancel.

On (date), | contacted the merchant and travel agent (if applicable) and their response was:

The name and number of the merchant and travel agent (if applicable) is:

Please provide the details of the cancellation policy and cancellation number, if received:

| engaged in a transaction with the above merchant. | was billed for the same transaction more than once.




Citi" Commercial Cards

Transaction Dispute Form

5. MULTIPLE PROCESSING

(|

6. CREDIT NOT R

| engaged in a transaction with the above merchant. | have no knowledge of the transaction noted above and it

| engaged in a transaction with the above merchant. | dispute the entire charge or a portion of it in the amount

7. MERCHANDISE/SERVICE NOT RECEIVED

Although | engaged in a transaction with the above merchant, | never received:

8. MERCHANDISE RETURNED

was not authorized by me or anyone representing me. My cards were in my possession at the time of the above
transaction.

The correct transaction took place on (date), in the amountof $

ECEIVED

of S . | have contacted the merchant and asked that a credit be applied to my account.

| received a credit voucher for the above listed charge, but it has not been applied to my account. Attached is a copy
of the credit slip.

(description of merchandise/service)
in the amountof $ . | expected to receiveit on (date).

If merchandise was to be sent, where was it to be delivered?

(Location).

I have contacted the merchant and asked that a credit be applied to my account. | contacted the merchant
on (date) and their response was:

My account has been charged for the above listed transaction, but the merchandise in the amount of
S has since been returned on (date).

The reason for return was:

| have contacted the merchant on (date) and their response was:

Please provide details of the merchant’s return policy, if one was provided:

Please list all items that were returned to the merchant:

Please furnish proof of your return/refusal of the merchandise. It can be obtained by requesting a trace through the
local office of the delivery company that shipped the merchandise for you (if returned) or to you (if refused).
If this proof is not available, please provide the following information:

Date merchandise was received:

Invoice\tracking number for return:

Name of shipping company for return:




Citi" Commercial Cards

Transaction Dispute Form

9. MERCHANDISE/SERVICE NOT AS DESCRIBED

(|

(|

The item(s) did not conform to what was agreed upon with the merchant. Provide an explanation of what
merchandise or service was received and what was expected:

If written documentation is available that describes what was expected to be received, please fax/mail a copy.

Please note where this transaction took place:
O at the merchant’s place of business O through the mail O email O over the telephone
| received or expected to receive the merchandise/service on (date). The merchandise/service was

returned or cancelled on (date). | contacted the merchant for a credit on (date) and
attempted to discuss the matter. The merchant’s response was:

Please send proof of your return/refusal of the merchandise. It can be obtained by requesting a trace
through the local office of the delivery company that shipped the merchandise for you (if returned) or to you
(if refused). If this proof is not available, please provide:

Name of shipping company for return:

Invoice tracking number for return:

10. CREDIT APPLIED AS CHARGE

I have received a credit voucher for the above listed charge, but it was applied to my account as a charge.

Please furnish us proof of credit from the merchant.

11. CANCELLED RECURRING TRANSACTION

12. PAID BY OTHE

O With | notified the merchant on (date) to cancel pre-authorized recurring charges (i.e., insurance
Cancellation premium, membership fee) and | was provided a cancellation number of:
Number . . . .
I will refuse delivery should the merchandise be received.
O Without | notified the merchant on (date) to cancel pre-authorized recurring charges (i.e., insurance
Cancellation premium, membership fee). The merchant has charged me again after this cancellation date.
Number

| contacted the merchant again on (date), and their response was:

I will refuse delivery should the merchandise be received.

R MEANS

My card number was used to secure this purchase; however, the final payment was made by check, cash, or another
credit card. | contacted the merchant on (date) and their response was:

Please furnish a copy of the front and back of the check, a copy of the cash receipt or other documentation
that payment was made by other means. If paid by 3rd party, please include their documentation.




Citi" Commercial Cards

Transaction Dispute Form

13. ALTERED AMOUNT

(| Although | engaged in the above transaction, the amount of the sale has been altered from

S to$

Please furnish a copy of your sales receipt, with the correct amount.

14. ATM DISCREPANCY

(| | tried to withdraw cash from ATM, but cash was NOT dispensed (or) received only from the ATM.

15. INCORRECT TRANSACTION CURRENCY

(| The transaction was to be completed in currency, whereas merchant processed the

chargein currency, which resulted in higher charge to the card.

16. OTHERS (please specify, for NA clients only, please use this section to request charge copies)

| certify that the above information is true to the best of my knowledge. If additional information is needed | can be reached on

(STD or area code and telephone number) between the hours of and

Cardholder Signature: Date: (DD/MM/YY)

ASIA: Please email a scanned copy of form and relevant documentation to Citibank at customerservice.commcards@citi.com

EMEA: Please email a scanned copy of form and relevant documentation to Citibank at cc.disputes.declaration.form@citi.com

LATAM: Please email a scanned copy of form and relevant documentation to Citibank at commercial.disputes.latam@citi.com

NA: Please send the completed form and relevant documentation to Citibank at PO Box 6125, Sioux Falls SD 57117-6125 or alternatively
fax the same at +1 866-763-7946 (International: +1 605-357-2019).

Upon receipt of your Dispute form, Citibank will begin investigation of the dispute and will provide you with confirmation or status of
your disputed transaction via Email, Telephone, Letter or Billing Statement adjustment within a maximum of 30 business days. Please
contact our Customer Service at the telephone number given on the reverse of your card if confirmation or resolution is not received
within the stated timeframe, or if you have additional questions about your dispute.

© 2018 Citibank, N.A. All rights reserved. Citibank, Citi and the Arc design are trademarks and service marks of Citigroup Inc. and its

affiliates and are used and registered throughout the world. Citibank® Commercial Card is issued by Citibank.


mailto:customerservice.commcards@citi.com
mailto:cc.disputes.declaration.form@citi.com
mailto:commercial.disputes.latam@citi.com
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Purchase Orders

Guiding Principles

e Purchase Orders typically should be issued on a fixed-price basis.

e Purchase orders cannot exceed the simplified acquisition threshold.

e Purchase Orders may be modified to definitize unpriced orders,
increase funding, or make administrative or other changes.

[References: FAR 13.302, DEAR 913.307, and 40 U.S.C. Chapter 31, Subchapter IV]

1.0 Summary of Latest Changes

This update: (1) changes the chapter number from 13.2 to 13.302 to align with the FAR, (2)
adjusts the dollar threshold for purchase orders to reflect the recent FAR increase to the micro-
purchase threshold, and (3) includes administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
provides additional guidance on DOE’s use of purchase orders as described in FAR 13.302 and
DEAR 913.307. Only contracting officers acting within the scope of their authority are
empowered to execute purchase orders on behalf of DOE.

2.1  When to Issue Purchase Orders. Due to the administrative cost of preparing
and handling the purchase order document, purchase orders for less than $3,500 should be used
only when the commodity or conditions of the procurement preclude use of a simpler award
method, such as the DOE Purchase Card or Blanket Purchase Agreement call.

Acquisitions that must be made by written purchase orders are:

(1) All open market purchases over $3,500;

(2) Acquisitions that require multiple, separate deliveries or performance of multiple
tasks with multiple invoices/payments over 2 or more months (excluding annual
service plans with fixed monthly charges);


https://www.acquisition.gov/?q=/browse/far/13
https://www.energy.gov/sites/prod/files/2013/07/f2/EDEAR%20July%202%202013%20final.pdf
http://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title40-chapter31-subchapter4&edition=prelim
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(3) Construction of $2,000 or more subject to 40 U.S.C chapter 31, subchapter [V,
formerly known as the Davis-Bacon Act; and

(4) Unpriced orders (FAR 13.302-2).

2.2 Purchase Order Types. Except as provided under FAR 13.302-2 concerning
unpriced purchase orders and FAR 12.207, maximum effort should be made to award purchase
orders on a fixed-price basis including a firm price for shipping, handling and other ancillary
changes.

2.3  Maximum Value. A single purchase order value shall not exceed the simplified
acquisition threshold (SAT). Contracting Officers shall not "split" requirements into multiple
orders to avoid thresholds for a General Services Administration (GSA) Federal Supply
Schedule, Blanket Purchase Agreement, or other more appropriate contracting vehicle.

2.4 Options. Even when purchases are below the SAT, a purchase order should not
include options (see FAR 17.2). If the use of options is contemplated for purchases under the
SAT, and if inclusion of options would be in the best interest of the government, then the
Contracting Officer should consider placing an order against a more appropriate contracting
instrument such as a GSA Federal Supply Schedule, Blanket Purchase Agreement, or other
Government-wide Acquisition Contract.

2.5 Forms. See DEAR 913.307.

2.6  Modifications. In the event that it becomes necessary to modify or cancel a
purchase order, use Standard Form 30, Amendment of Solicitation/Modification of Contract.
The quantity and amount shown for the amendment line items and total should be the amount of
the increase or decrease, not the revised total for the order. The SF 30, Block 14, Description of
Amendment/Modification, must contain a summary of the adjustment (original quantity, increase
or decrease, and new total).

Modifications to purchase orders should be kept to a minimum. Prior to any modification, the
Contracting Officer must ensure that the changes do not affect the scope of work and that
funding is available. Some particular examples follow:

o Unpriced Orders: When the price of a product or service is not established at the
time of issuance of the order, in accordance with FAR 13.302-2, an unpriced
purchase order may be executed. However, a bilateral modification must be
executed to definitize the unpriced order.

o Administrative: In certain circumstances, a modification may be issued to make a
correction or to change administrative information contained within the original
purchase order, such as an inadvertent spelling or address error. All administrative

2



Acquisition Guide Chapter 13.302 August 2017

changes are limited to specific changes that do not have a material impact on the
substance of the contract.

o Increase Funding: If a modification is being contemplated for the purposes of
increasing funding, or if additional work is required, the Contracting Officer must
consider all applicable procurement guidance and regulations to ensure that the
changes do not affect the scope of work, unfairly restrict competition, or otherwise
circumvent acquisition planning for a new requirement.

For example, if a purchase order was issued for a particular product and the delivery
charge was unintentionally omitted at the time of issuance, the purchase order
would require a modification to increase the funding by an amount equal to the
previously quoted delivery charge. This would not be an opportunity to order
additional products and services on that same purchase order, as those changes
would likely result in a prohibited practice such as an out-of-scope modification.
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Source Selection

Guiding Principles

e Source Selection procedures under FAR part 15 offer flexibility.
e Procurement integrity must be maintained.

[References: FAR 15.3, FAR 3.104, DEAR 9135]

1.0 Summary of Latest Changes

This update: (1) updates references and (2) streamlines the presentation of concepts.
2.0  Discussion

This chapter supplements the primary acquisition regulations and policies contained in the
references above and should be considered in the context of those references. This chapter covers
the source selection process for Federal Acquisition Regulation (FAR) part 15 procurements.
Under FAR part 15, the Department of Energy (DOE) typically uses the Source Evaluation
Board (SEB) process. However, in some situations, a less-formal approach involving a Technical
Evaluation Committee (TEC) may be appropriate. For the purposes of this chapter, references to
SEB are understood to cover the TEC approach, as well.

2.1 The Source Selection Process. The FAR 15.3 source selection process starts
with acquisition planning and culminates with lessons learned. Within each step of this process,
many different activities occur. For example, preparation of the request for proposal (RFP) may
include issuance of a draft RFP, as well as conducting an Industry Day and/or one-on-one
meetings. Since each procurement is unique, the SEB has some flexibility in determining which
activities are necessary for that procurement.

2.2 Source Selection Authority. The Secretary of Energy designated the Director,
Office of Acquisition Management as Senior Procurement Executive (SPE) for DOE. In turn, the
SPE delegates specific contracting authority (including dollar values) to each Head of the
Contracting Activity (HCA). Within DOE, HCAs are senior management officials with
cognizance over one or more procurement offices. Although the SPE retains source selection
authority for all acquisitions exceeding $50 million, the various HCAs have source selection
authority for actions valued at $50 million or less. HCA authority is re-delegable, as appropriate,
following the procedures below.



https://www.ecfr.gov/cgi-bin/text-idx?SID=7a0aefea17ea416db020f91d1e951b0a&mc=true&node=sp48.1.15.15_13&rgn=div6
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=0e203ed9325679600cb453ccd339e77b&mc=true&n=sp48.1.3.3_11&r=SUBPART&ty=HTML#se48.1.3_1104
https://www.ecfr.gov/cgi-bin/text-idx?SID=0e203ed9325679600cb453ccd339e77b&mc=true&tpl=/ecfrbrowse/Title48/48cfr915_main_02.tpl
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2.2.1 Actions Valued at More than $50 Million. For actions exceeding $50
million, the HCA should submit a memo requesting designation of an individual as the Source
Selection Official (SSO), along with a resume that contains name, title, experience (identifying
any SEB, contracting, COR, and technical/program experience, with a discussion of involvement
in contract-related matters), and training (identifying any procurement-related training). The
memo should be sent to the SPE, with a copy to the Director, Field Assistance and Oversight
Division, MA-621. In response, MA-621 will prepare the SSO designation memo, obtain the
SPE’s signature, and distribute the signed memo.

2.2.2  Actions Valued at $50 Million or Less. For actions less than or equal to
$50 million, the Field Office Manager (or equivalent) should submit the request to the HCA. The
request should include a resume that contains name, title, experience (identifying any SEB,
contracting, COR, and technical/program experience, as well as involvement in contract-related
matters), and training (highlighting any procurement-related training).

2.3 SEB Composition and Designation. The SEB should be tailored to the
acquisition, assuring the ability to comprehensively evaluate proposals. SEB membership
consists of a SEB chairperson, voting members, Contracting Officer (CO), advisors, executive
secretary, and ex officio members. The number of voting members usually ranges from three to
five people. It is recommended that the CO be a voting member. The number of non-voting
members, which includes advisors and ex officio members, varies greatly based upon the
complexity, dollar value and number of voting members assigned to the SEB. At minimum, each
SEB shall include a cost advisor and legal counsel (either from headquarters or from field
offices). Other areas where an advisor may be appropriate include: security, health and safety,
human resources, finance, accounting, information technology, and intellectual property. Each
SEB should have an executive secretary (non-voting member); this position is an excellent way
to prepare an individual for an increased role on a future SEB. The roles and responsibilities of
the SSO and the SEB members are described below.

2.3.1 Source Selection Official (SSO). Designated by the SPE for actions
exceeding $50 million, and by the HCA for actions valued at $50 million or less (see section
2.2), the SSO is normally a senior program official at headquarters or a field office, who will:

e Appoint the SEB chairperson, the SEB members, advisors, and ex officio members via
formal written memorandum. (For acquisitions greater than $50 million, the SEB
composition must be coordinated with MA-621 prior to finalization);

Ensure that the entire source selection process is conducted properly and efficiently;
Review and approve the Acquisition Plan, the RFP, and the Source Selection Plan (SSP);
Provide the SEB with the resources and guidance necessary for the evaluation process;
Be briefed on the need to enter into discussions and establish a competitive range, if
applicable;
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Request briefings and consultations with the SEB chair as required (including updates on
all significant issues and the SEB’s progress throughout the process);

Participate in any aspect of the source selection process, such as reviewing proposals,
reviewing draft reports, attending oral presentations (if the SSO attends one, he/she must
attend all) etc., in order to assist in his/her final independent judgment/decision;

Select the apparent successful offeror(s) after an in-depth and independent review and
analysis of the SEB's evaluation, and performing a comparative assessment of the
offeror(s); and

Document the basis of the decision in the Source Selection Decision Document.

2.3.2 SEB Chairperson. Although the typical SEB Chairperson has a technical

background, a CO can also serve as SEB Chairperson. Charged with overall responsibility for the
SEB's activities during the source selection process, the Chairperson will:

Ensure all members receive SEB training, as well as other needed training;

Lead and formulate the agenda for all SEB meetings;

Manage the acquisition against the schedule;

Work with senior program management to ensure that adequate personnel and other
resources are available in a timely manner to meet the needs of the acquisition;

Ensure that proper evaluation tools and procedures (and training on their proper use) are
available to the evaluators and advisors;

Lead the SEB members in developing the RFP and other major requirements documents;
Lead the SEB members in the proposal evaluation, based on input from the advisors, to
support the CO's competitive range determination, if applicable;

Ensure that the evaluations have been conducted properly and in adequate depth;

Chair consensus boards, identifying strengths and weaknesses in proposals based upon
RFP evaluation criteria, as well as their significance, and assigning ratings with
supporting rationale;

Lead preparation of trade-off recommendations consistent with the evaluation criteria,
using the SEB’s evaluation of strengths, weaknesses, etc., as requested by the SSO;
Ensure source selection decisions are documented fully and contemporaneously;
Attempt to resolve any reservations, concerns, or disagreements of individual SEB
members. If resolution cannot be obtained, ensure that any dissenting opinions are
documented and presented to the SSO;

Give briefings or consultations, as required by the SSO and ex officio members;

Report any events that affect the procurement schedule as soon as possible to obtain
approval for revised milestone schedules as necessary;

Lead SEB members in reviewing and approving all discussion questions prior to
submission to the CO for action;

Lead development of initial and final SEB reports, as applicable; schedule and conduct
presentations to the SSO;
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Coordinate documents for HCA and business clearance review; and
Ensure that SEB lessons learned are captured.

2.3.3 SEB Voting Members. As the primary evaluators and participants in the

source selection process, the SEB members will:

Assist in the development of the Acquisition Plan unless completed by an Integrated
Procurement Team (IPT) or similar group;

Assist in the development of the RFP;

Participate in pre-solicitation meetings/conferences, site tours and pre-proposal
conferences as applicable;

Assist in the development of answers to questions received from interested parties;
Independently evaluate each proposal in accordance with the RFP evaluation criteria and
the SSP, including input from advisors (to include any dissenting opinions);

Participate in oral presentations if applicable;

Assist in the development of questions for offeror determined to be in the CR, if a CR is
determined, and participate in discussions if they are held face-to-face;

Participate, as necessary, in briefing the SSO;

Participate in the technical evaluation of cost proposals, as required;

Deliberate and develop a consensus among the SEB members of the strengths,
weaknesses, deficiencies, and rating of each proposal;

Assist in the documentation of evaluations and lessons learned; and

Participate in debriefings, as required.

2.3.4 SEB Advisors. As non-voting members, SEB advisors provide subject

matter expertise and input. SEB advisors will:

Review designated aspects of proposals and provide advice and assessments in their
respective areas of expertise, as requested;

Recommend areas of the offeror' proposals that should be further analyzed, evaluated, or
studied;

Review questions and findings and assist the SEB/CO in preparation for discussions
and/or responding to questions received on the RFP; and

Assist the SEB in the preparation of written reports or other information related to the
evaluation.

2.3.5 Contracting Officer. Serving as the primary procurement authority, the

contracting officer (CO) will:

Advise and support the SSO and SEB as needed;
Protect the integrity of the process;
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e After release of the RFP, serve as focal point for inquiries from actual or prospective
offerors (FAR 15.303(c)(1));

e Issue the RFP, as well as any amendments to the RFP;

e After receipt of proposals, conduct and control all exchanges with offerors (FAR
15.303(c)(2));

e Determine the competitive range (FAR 15.306(c)(1)), when award is not based on initial
submission, with input from the SEB and concurrence from the SSO, and notify the
offerors accordingly;

e Conduct and lead discussions with offerors in the competitive range, ensuring the
discussions are meaningful (FAR 15.306(d)(3));

e Perform or oversee the evaluation of cost (FAR 15.404-1);

e Responsible for obtaining information adequate to establish price reasonableness and/or
determine cost realism (FAR 15.402(a)(3));

e Purchase goods and services only at fair and reasonable price (FAR 15.402(a))

e Request proposal revisions as appropriate;

e Perform all the required checks (Equal Employment Opportunity and foreign ownership,
control, or influence determination, etc.), make the responsibility determination, verify
size status and compliance with the limitation of subcontracting when required;

e Make all necessary notifications (successful, unsuccessful and congressional) and
coordinate the press release;

e Award the contract(s) after receiving all of the appropriate reviews and approvals;

e Lead the debriefings, document the file as required and provide all requested information
to legal counsel if a protest is received,

e Assist in the documentation of lessons learned; and

e Ensure that all documentation and Source Selection Information is filed appropriately.

2.3.6 SEB Executive Secretary. As principal assistant to the SEB chairperson,
the executive secretary will attend all necessary meetings, and accomplish such tasks as:

e Obtain secure work areas for conduct of SEB activity;

e Develop and implement procedures to control access to SEB work areas, and the
safeguarding of SEB proceedings and data;

e Obtain supplies needed by the SEB,;

e Obtain signed confidentiality and conflict of interest certificates from all SEB members,
advisors and ex officio members (see section 2.9.1);

e Arrange for the preparation, reproduction, control and distribution of all material relating
to the activity of the SEB;

e Obtain and distribute applicable procedures, policies, instruction, etc., to SEB members,
advisors and ex officio members, as directed;

e Follow-up on action items assigned to SEB members to ensure the procurement schedule
1s maintained;
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e Maintain minutes of SEB meetings as appropriate, obtain the chairperson's approval and
distribute copies to all SEB members and others as directed by the SEB Chairperson;

e Assist with logistical and administrative matters involving tours, conferences and oral
presentations;

e Assist in preparing and assembling any reports and presentations;

e Assist in timely, accurate documentation of source selection decisions and preserving
records to meet records management requirements;

e Schedule debriefings, and dispose of all excess material with concurrence of SEB
Chairperson, CO, and legal counsel;

e Assist with the filing of all documentation and Source Selection Information. If
necessary, forward the complete file to the cognizant procurement office for permanent
retention and contract administration; and

e Survey the area where SEB activity occurred and arrange for the return of equipment and
materials as appropriate.

2.3.7 Ex Officio Members. Ex officio participants are included by virtue of their
official position. Although they are non-voting, they can officer advice and guidance to the SEB.
As such, information can be shared with them on a need-to-know basis.

2.3.8 Non-DOE Evaluators. Normally, evaluations of proposals shall be performed only
by DOE employees. In certain cases, however, Federal employees from other agencies may be
used to provide special expertise. In still other cases, evaluators or advisors who are not Federal
employees, including employees of DOE management and operating contractors, may be used
where necessary. When non-Federal employees are used as evaluators, they may only participate
as members of technical evaluation committees. They may not serve as members of the SEB or
equivalent board or committee.

2.3.8.1 Determination on availability of DOE personnel. For every competitive
procurement, a determination must be made on whether sufficient DOE personnel with the
necessary training and capabilities are available to evaluate proposals (see FAR 37.204). If it is
determined that qualified personnel are not available from DOE, but are available from other
Federal agencies, a determination to that effect shall be made. Similarly, in the event that
qualified personnel are not available within the Federal workforce, a determination to that effect
shall be made. For SEB procurements, this determination should accompany the memorandum
appointing the technical evaluation committee by the SSO. For all other procurements, the
Contracting Officer will make this determination.

2.3.8.2 Requirements for decision to employ non-Federal evaluators or advisors.
Any decision to employ non-Federal evaluators or advisors, in SEB procurements must be made
by the SSO with the concurrence of the HCA. In non-SEB procurements, the decision shall be
made by the senior program official or designee with the concurrence of the HCA. In a case
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where multiple solicitations are part of a single program and would call for the same resources
for evaluation, a class determination to use non-Federal evaluators may be made by the SPE.

2.3.8.2.1 Solicitation Provision. Where such non-Federal evaluators or
advisors are to be used, the solicitation shall contain a provision informing prospective offerors
that non-Federal personnel may be used in the evaluation of proposals.

2.3.8.2.2 A non-disclosure agreement (NDA), substantially the same as
that in Attachment 1, must be signed before the non-Federal evaluator or advisor can access the
proposal. Care should be taken that the required handling notice (see Attachment 2) is affixed to
a cover sheet attached to the proposal before it is disclosed to the evaluator or advisor. In all
instances, such persons will be required to comply with NDA requirements, as well as those
involving Procurement Integrity, as detailed in the next section.

2.4 Confidentiality and Conflict of Interest Certifications. To safeguard the
integrity of the SEB process, it is DOE’s long-standing practice for SEB members to sign a
confidentiality and a conflict of interest certification. Templates for both certifications are
available in the STRIPES Library.

2.4.1 Confidentiality and Safeguarding. All personnel involved in a Source
Selection must safeguard source selection information and must not disclose such information to
anyone outside the membership of the SEB. Contractor bids and proposals shall be safeguarded
from unauthorized disclosure throughout the process (see FAR 3.104-4). Information received in
response to a Request for Information (RFI) shall be safeguarded from unauthorized disclosure
(see FAR 15.207(b)). Any Confidentiality Certification must contain the following language:

“These provisions are consistent with and do not supersede, conflict with, or otherwise
alter the employee obligations, rights, or liabilities created by existing statute or
Executive order relating to (1) classified information, (2) communications to Congress,
(3) the reporting to an Inspector General of a violation of any law, rule, or regulation, or
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and
specific danger to public health or safety, or (4) any other whistleblower protection. The
definitions, requirements, obligations, rights, sanctions, and liabilities created by
controlling Executive Orders and statutory provisions are incorporated into this
agreement and are controlling.”

2.4.2 Conflict of Interest. Government procurement matters must be conducted
in a manner beyond reproach, with complete impartiality and preferential treatment to none.
Impeccable standards of conduct are a must. As such, all personnel involved in an SEB are
required to avoid strictly any conflict of interest or even the appearance of a conflict of interest
(see FAR 3.101-1).
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2.5 Source Selection Training. The Office of Acquisition Management and the
Office of General Counsel developed a course entitled “Source Selection for the SEB.” This
course is approximately 12 hours in length and is conducted at the various DOE offices. The
training can be scheduled, either before RFP development or prior to receipt of proposals (or
both), by contacting the Director, Field Assistance and Oversight Division, MA-621.

2.6  Exchanges with Industry. Exchanges with industry before receipt of proposals
can promote early exchange of information: (1) in early acquisition planning to facilitate shaping
the acquisition to the latest industry information or trends; (2) prior to the release of the
solicitation or (3) after release of the solicitation but prior to receipt of proposals. FAR 15.201
identifies ways of promoting such exchange (see 2.11.1). While engaging in any of these
activities, remember to: (1) release information on a fair and equitable basis consistent with
regulatory and legal restrictions; (2) establish clear ground rules for the conduct, timing, and
documentation of conferences and meetings; (3) protect any proprietary information you may be
given during this process; and (4) request legal advice if questions arise about any exchanges.

2.6.1 Pre-Solicitation Conferences, One-on-One Meetings, Pre-Proposal
Conferences, and Site Tours. Five factors usually drive the need for such exchanges: (1) project
complexity; (2) the need to share additional background data; (3) exceptional demands on a
contractor's capability; (4) unavoidable ambiguity in requirements; and (5) access to classified
material or facilities. Arrangements for pre-solicitation conferences and one-on-one meetings
should be publicized in much the same manner that the RFP would be publicized —i.e., by
posting to the same government-wise point of entry (GPE). The goal is to ensure that all
interested parties/potential offerors have an opportunity to respond or attend. Minutes of any
conferences should be captured and may be posted to the GPE.

2.6.1.1 Pre-Solicitation Conferences may be held. Prospective offerors
should be advised that, notwithstanding information provided at the pre-solicitation conference,
they are to rely solely on the information contained in the final RFP. Goals of a pre-solicitation
conference include: (1) advising industry of the Government’s requirements, (2) gain an
understanding of industry’s capabilities vis-a-vis meeting the Government’s needs, and (3)
obtain industry’s input on the most effective means of meeting the Government’s needs.

2.6.1.2 One-on-One Meetings with prospective offerors and other
appropriate stakeholders may be conducted during the Government’s acquisition planning phase,
after issuance of a draft RFP, or in conjunction with the pre-solicitation conference. It is
recommended that one-on-one meetings be held affer the release of a draft RFP. Information
appropriate to share includes: (1) summary of the work or a draft SOW, (2) anticipated
contracting strategy (contract type, incentives, etc.), and (3) specific areas in which the
Government desires input. Key areas of interest to the Government during one-on-one meetings
include identifying: (1) any restrictive specifications, and (2) any barriers to competition. Care
must be taken during these meetings to not provide information that might give a potential
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offeror an unfair competitive advantage. Of course, once the final RFP is issued, one-on-one
meetings should not be held with prospective offerors and other interested parties.

2.6.1.3 Pre-Proposal Conferences may be held after issuance of the RFP.
If a pre-solicitation conference was held, it likely not necessary to conduct a pre-proposal
conference. Consider these factors when deciding whether two conferences are needed: (1) the
significance of the changes between the draft RFP (if issued) and the final RFP, and (2) the
potential to generate additional competition. Pre-proposal conferences may: (1) outline principal
features of the project, (2) fully describe details of the work statement and specifications, (3)
clarify instructions for completing the proposal, (4) provide an opportunity for offerors to ask
questions and receive answers, thus imparting a better understanding of the Government's
requirements, and (5) stress the importance of certain elements of the solicitation. Prospective
offerors should be advised that remarks made by Government personnel do not qualify, change,
or otherwise amend the RFP: Only a formal, written amendment to the RFP is binding. A
written record of conference proceedings shall be kept by the CO. This record will include any
new material provided at the conference. Moreover, any questions and their answers shall be
available to all potential offerors. Finally, if any aspect of the RFP changes as a result of the
conference, the CO will issue a formal amendment to the RFP.

2.6.1.4 Site Tours. Site tours may, if needed, be held in conjunction with
either a pre-solicitation conference or a pre-proposal conference. They should familiarize
potential offerors with: (1) size of the site and facilities, (2) work conditions at the site, (3)
general condition of the facilities, (4) status of ongoing work, (5) complexity of the scope, and
(6) general issues related to performance of the work. Site tours may range, depending on the
nature of the SOW and the proposal requirements, from a detailed tour with access to facilities to
a “windshield tour” for general familiarization. It is recommended that communications during
site tours be closely monitored. To the extent possible, communications should be conducted by
the CO; no Government personnel should have side conversations with interested parties.
Scripted material is recommended to ensure that all necessary information is consistently
communicated. In fact, scripts are necessary when the number of attendees is large enough to
require that attendees be broken into smaller groups. Questions should be collected and answers
made available to all interested parties by either posting them on a designated web site or issuing
them via a formal solicitation amendment.

2.7  Draft RFP. A draft RFP communicates the Government's intentions/needs to
industry, while soliciting questions, comments, suggestions, and corrections that improve the
final product. Draft RFPs help to resolve potential contract issues. In some cases, this can lead to
(1) significant cost savings and productivity enhancements; (2) reduced proposal preparation and
evaluation time; (3) reduced need for solicitation amendments that could delay the acquisition;
and (4) better proposals, end products, and services.
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2.7.1 Issuing the Draft RFP. No hard-and-fast rule exists on when to issue a draft RFP;
however, in the early stages of acquisition planning/procurement strategy development, the
program officer(s), legal counsel, and CO/contract specialist are strongly encouraged to address
the desirability of issuing a draft RFP. Generally draft RFPs are appropriate when, in the CO's
judgment, the acquisition will benefit from early input from interested parties, especially when
award without discussions is contemplated. Considerations include: complexity and dollar value,
introduction of new business and/or technical requirements, timing and/or uncertainties as to the
clarity of the proposed Statement of Work (SOW)/Statement of Objectives (SOO), novelty of the
procurement, and potential human resource issues (pay, pension & benefits, workforce size, etc.).
Even at this stage, attempt to issue a well thought-out draft RFP; the number of drafts should be
kept to a minimum.

2.7.2 Elements of Draft RFP. To the extent practicable, the draft RFP should
include all relevant parts of the solicitation, including the model contract, SOW, technical
requirements, special contract requirements (Section H), instructions to offerors (Section L), and
the evaluation criteria (Section M). The draft RFP should contain as much as possible of the
"business" sections necessary for industry to provide meaningful comments; at minimum, it
should include Sections L, M, and the Specification/SOW. The draft RFP should identify the
point of contact to whom comments should be directed (preferably the CO or Contract
Specialist), and the date by which all comments are due. The draft RFP should be published
with a cover letter describing DOE’s technical and contracting strategy, identifying those areas
where DOE specifically desires comments. The letter should also include a statement that
information presented in the draft RFP is subject to change, and incurring expenses or beginning
to formulate an approach in preparation for the acquisition based on information presented in the
draft RFP is solely at the potential offeror’s risk."

2.7.3 Publicizing a Draft RFP. The CO/Contract Specialist should publicize the
draft RFP in much the same manner as the final RFP would be publicized. A variety of methods
may be used, such as posting announcements to Federal Business Opportunities (FBO) at
http://www.tbo.gov, and those methods addressed at FAR 15.201(c) and FAR 5.101(b). The
FBO announcement is prepared within STRIPES and must be transmitted to Fed Connect,
https://www.fedconnect.net/FedConnect/, and FBO. The CO should establish reasonable times
for receipt of responses to draft RFPs that reflect the nature of the product or service, the supplier
base, and the specifics of the individual procurement. The proposed contract action should be
synopsized in accordance with FAR 5.201 prior to issuance of the draft solicitation. The notice
of availability of a draft RFP and a future timeframe when the solicitation may be issued may be
included in the same synopsis.

2.7.4 Handling Questions/Comments in Response to Draft RFP. The
CO/Contract Specialist, in conjunction with support from appropriate technical or other
functional advisory staff as merited (e.g., cost price analysts, legal counsel, contractor human
resources specialist, small and disadvantaged business specialist) should carefully review each
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comment to: (1) determine whether it has merit and should be pursued; (2) develop a
recommended course of action considering the impact to other processes and elements of the
RFP or program; and (3) revise the RFP, as applicable. A record of all comments received and
the action taken should be kept in the file. Care must also be taken to ensure that changing the
RFP as a result of a comment does not give an unfair competitive advantage to an individual
offeror. Consider posting the list of questions/suggestions from industry, along with the
Government’s responses.

2.7.5 Additional Comment Periods. If the nature of a comment is particularly
difficult or complex, it may be beneficial for the Government to establish an additional comment
period (i.e., float the Government’s proposed change past the potential offerors). It may also be
helpful to convene a pre-solicitation conference (see also paragraph 2.6.1.1). One-on-one
meetings can also be utilized to obtain feedback on the draft RFP. Questions and answers from
these meetings should also be captured and made public through the GPE. In fact, all questions
and answers, other than those deemed proprietary to a potential offeror’s approach, should be
captured and posted on the GPE. Once the final RFP is issued, one-on-one meetings should not
be held with prospective offerors and other interested parties.

2.8 Source Selection Plans and the RFP. Acquisitions conducted under FAR part
15 endeavor to select the source(s) that represent the best value to the Government. This permits
tradeoffs among cost and non-cost factors and allows the Government to accept other than the
lowest-priced proposal (see FAR 15.101-1). RFPs must convey information adequate for offerors
to understand the basis for the source selection. At minimum, RFPs for competitive proposals
shall include: (1) a statement of all significant factors (including price) that are reasonably
expected to be considered, and (2) the relative importance assigned to each of these factors.

2.8.1 The Source Selection Plan (SSP) is an internal Government document that
reflects the RFP, but provides more detail. The SSP helps evaluators to assess a proposal's merit
with respect to the evaluation factors and significant subfactors. The SSP also articulates the
rating systems to be used. Commonly used rating systems are adjectival, color coding, and
numerical. Key to rating systems is the consistency with which the method is applied to all
competing proposals, along with the adequacy of the narrative that supports the rating.

2.8.1.1 Basic Elements of the SSP are: (1) evaluation factors and
subfactors, as set forth in the RFP, (2) the rating system, (3) the basis for assigning scores, and
(4) administrative procedures to guide the evaluation process. As mentioned above, there is a
direct linkage between the SSP and the RFP sections. Parallel development of these two
documents helps to assure that: (1) there are practical and effective methods for the SEB’s
evaluation against the evaluation criteria, and (2) the RFP provides necessary information to
offerors.

11
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2.8.1.1.1 Evaluation Factors and Weights, as set forth in the RFP,
must be adhered to by the evaluators. The SEB should first identify the strengths and weaknesses
involved with a proposal, and then assign the appropriate ratings to the criteria. When using a
numeric system, this is especially important, as evaluators may fall into the trap of relying on the
numbers, rather than the actual merits or weaknesses of the proposal. A sample rating scale for
evaluating technical and management factors and significant subfactors is included in the model
SSP, available in the STRIPES Library. A proposal need not have all of the characteristics of a
rating category in order to receive that rating. The evaluators must use judgment to rate the
proposal according to the chosen scale.

2.8.1.1.2 Rating System. While the FAR does not mandate the
disclosure of specific rating methods in the RFP, such methods must be described in the SSP. In
the event that any departures from the SSP are needed, they must be documented, coordinated
with legal counsel, and made known to the SSO.

2.8.1.1.2.1 Adjectival Ratings. Adjectival ratings are a
frequently used rating system. Adjectives reflect how well the offeror's proposal meets the
requirements for each factor and subfactor. Often-used adjectives are: Outstanding, Good,
Satisfactory, Marginal, and Unsatisfactory. Adjectival ratings may be employed independently or
in connection with other rating systems.

2.8.1.1.2.2 Color-Coded Ratings. This system uses colors
to indicate how well the offeror's proposal meets the requirements for each factor and subfactor.
Frequently used colors include Green (outstanding), Blue (good), Yellow (satisfactory), Orange
(marginal), and Red (unsatisfactory).

2.8.1.1.2.3 Collective Impact. When using either adjectival
or color-coded systems, evaluators must assess the collective impact of subfactors on each
higher-tier factor, and then assess the totality of the evaluation factors as they relate to one other
under the weighting methodology set forth in the RFP. This forces evaluators to thoroughly
understand the strengths and weaknesses of each individual proposal in relation to the evaluation
criteria. While it is critical that such depth of understanding is reflected in the evaluation
narrative, it also helps with the competitive range determination and other reports.

2.8.1.1.2.4 Numeric Ratings. This system assigns point
values (e.g., 0 to10, 0 to 100) to proposals. This may appear to give more precise distinctions of
merit, but numeric ratings have drawbacks. The apparent precision of numeric ratings may
obscure the strengths and weaknesses that support the numbers. Moreover, the apparent
mathematical precision can be distorted depending upon the evaluation criteria used. For
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example, if a criterion indicated there could be no weaknesses, a very minor weakness could
force assignment of the next lower-level rating. This would potentially cause a significant
mathematical difference in the proposals.

2.8.1.1.2.5 Staggered Numeric System. If a numerical
system is used, the scoring system should be staggered (e.g., scores 0, 5, 8 and 10 denote various
ratings). The system should not use a full sequential scale (i.e., 0, 1, 2, 3 ... 10) to represent the
ratings. If the full sequential system is used, the evaluation team is forced to differentiate the
rating: A satisfactory element could receive 4, 5 or 6 rating points, with differences among 4, 5
and 6 explained). Sequential systems may also result in overall proposal ratings that are
numerically close; this may disguise the proposal differences. Moreover, using a 1-100
sequential system can result in a "public school" grading system, even if the rating plan provides
differently: An A proposal gets a 90-100, a B proposal gets 80-89, a C proposal gets 70-79, and
so on. This results in over half of the rating scale (59 and below) effectively not being used. In
our experience, using a 1-100 rating scale usually results in ratings being clustered in the 85 to
90 range and blurs the real distinctions between proposals. It also makes the cost-technical
tradeoff more difficult, where technical differences amount to just a few points.

2.8.1.1.3 Basis for Assigning Scores. A standardized approach to
scoring helps evaluators to reliably measure how well each proposal addresses the evaluation
factors and subfactors in the RFP. This permits evaluation of proposals against a uniform
objective baseline, rather than against one other. This also reduces bias and promotes consistency
among evaluators. It is best to draft the scoring approaches while developing the factors and
subfactor themselves.

e Specify a target level that the proposal must achieve in order to meet the requirement for
the factor or subfactor consistent with the RFP.

e Describe guidelines for higher or lower ratings compared to the target level.

e Overly general approaches should be avoided, as they make consensus among evaluators
more difficult to obtain and may obscure the differences between proposals.

e The mere inclusion of a topic in an offeror's proposal should not result in a determination
that the proposal meets the requirement.

e While quantitative standards may appear easier to apply, qualitative standards are
commonly used in source selections.

2.8.2 Award With or Without Discussions. When preparing the RFP, the CO
must determine and seek the SSO’s approval on whether to award without discussions. For this
decision, there are several factors to be considered:
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Complexity of the requirement,

Likelihood of alternative technical approaches/solutions,

Complexity of cost information to be provided in the proposal,

Likelihood of proposed proprietary processes that will require agreement on ownership

and use,

e Potential that information from the offeror’s technical proposal will need to be
incorporated into the contract, and

e Uniqueness of contract clauses that will need to be negotiated with individual offerors.

2.9 Guidance to the SEB. The CO and legal counsel provide business, procurement
and legal advice and guidance to the SSO and SEB Chair. Although SEB training covers the
whole source selection process, prior to the initiation of a procurement in a FAR 15 competitive
procurement, the CO and legal counsel should brief the SEB on how the source selection process
works. The briefing should cover the evaluation process and pertinent documents, conflicts of
interest, proposal security, and procurement integrity. The briefing should inform the evaluators
of their responsibilities and provide guidance on how to review proposals. If there are non-voting
members on the SEB, the CO should explain the limits of their involvement in the process. The
CO should also advise the SEB members of the planned schedule, including the time allotted for
individual evaluations, consensus discussions, completion of a draft evaluation report, and the
anticipated date for completion of the final report. If the RFP included a requirement for oral
presentations by the offerors, the CO must explain the evaluation process for oral presentations.

2.9.1 CO Briefings to SEB Prior to Evaluation of Proposals.

2.9.1.1 Certification Requirements for Evaluators. The briefing is a good
opportunity to make sure that all evaluators have signed the required certifications. Prior to
commencing evaluations, if they have not already done so, evaluators are required to complete
confidentiality certificates, conflict of interest certificates, or other required certifications.

2.9.1.2 Security of Proposals. In order to prevent unauthorized disclosure
of source selection information per FAR 15.207, proposals and any other proprietary or source
selection information must be properly safeguarded. Paper copies need to be kept in locked
cabinets or locked rooms. Electronic copies should be password protected and closed when
individuals are not physically at their computer. Proposals should not be downloaded to thumb
drives or other portable media. The SEB chairman should arrange for appropriate facilities for
safeguarding the proposals and other source selection information prior to the receipt of the
proposals. The CO should inform the evaluators that proposals shall not be taken home. The
evaluation and contents of proposals shall not be discussed outside the SEB with the exception of
ex officio members, procurement advisors, legal counsel, and the SSO.

2.9.1.3 Potential Individual Conflicts of Interest. Individual conflicts of
interest need to be resolved prior to beginning the evaluation. Evaluators must review all
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proposed contractors, subcontractors, consultants, and teaming arrangements and report any
potential conflicts of interest to the CO, legal counsel, and the SEB chairperson. Evaluators need
to report any relatives employed by the proposing entities, friendships, financial interests,
pension benefits, and prior employment. The existence of these relationships does not necessarily
mean that a conflict of interest exists; legal counsel will review the specifics of the situation to
determine if a potential conflict exists. The evaluator will then be informed if any actions need to
be taken to avoid the conflict of interest. Actions that may be taken include divestment of stock
or removing the evaluator from the source evaluation process.

2.9.1.4 Apparent Conflicts of Interest. Evaluators must be advised against
the appearance of a conflict of interest. For example, evaluators should not have lunch or go
golfing with offerors or prospective offerors, or engage in any other activity that could give the
appearance of a conflict of interest. Evaluators should be encouraged to discuss any questions
regarding the appearance of a conflict of interest with the CO and legal counsel.

2.9.1.5 Procurement Integrity Act. Implemented at FAR 3.104 (see
https://www.energy.gov/management/procurement-integrity), the Procurement Integrity Act (41
U.S.C. §§ 2101-2107) addresses many issues. The two of most concern to evaluators are the
prohibitions against employment discussions and the release of information regarding
procurement. The CO should inform the evaluators that civil and criminal penalties, and
administrative remedies, may apply to conduct that violates the Procurement Integrity Act and
related statutes and regulations. Either the CO or legal counsel to the SEB may provide the
procurement integrity briefing.

2.9.1.5.1 Employment Prohibitions. Evaluators should be
instructed to consult with legal counsel regarding any contact with an offeror regarding non-
Federal employment, as well as questions related to post-employment restrictions (18 U.S.C. 207
and 5 CFR parts 2637 and 2641, as well as the OFPP Act and FAR 3.104-3(c)). In general,
evaluators need to be informed that they can't be involved in the source selection process while
discussing potential employment (including submitting resumes) with any offerors, including
subcontractors and consultants, who are proposing under the RFP. Evaluators with concerns
about post-employment restrictions should discuss their situation with legal counsel prior to
commencing evaluation of the proposals or becoming further involved with the procurement.

2.9.1.5.2. Disclosure of Proprietary or Source Selection
Information. The Procurement Integrity Act also prohibits the disclosure of contractor bid or
proposal information or source selection information. Source selection information includes: (1)
proposed costs or prices; (2) SSPs; (3) technical evaluation plans; (4) technical evaluation of
proposals; (5) cost or price evaluation of proposals; (6) competitive range determinations; (7)
ranking of bids, proposals, or competitors; (8) reports and evaluations of source selection panels,
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boards, or other advisors; and (9) anything else marked “Source Selection Information.”
Evaluators may only discuss contractor bid or proposal information or source selection
information with individuals who are authorized, in accordance with DOE regulations or
procedures, to receive such information. It is important to distinguish between what is public
information and what is not. For example, RFP information is public, but the rating plan is not.
The weights assigned to evaluation criteria are not public unless they are identified in the RFP.
Once a competitive range is established, even though the Government has written letters to
offerors letting them know whether or not they are in the competitive range, that information is
not public. Evaluators should be cautioned against holding any conversations with or answering
any questions from offerors. All questions should be referred to the CO.

2.9.1.5.3 Reports of Potential Violations of the Procurement
Integrity Act require the CO to determine if there is any impact on the pending award or
selection of the contractor (see FAR 3.104-7). Evaluators should be advised that the earlier a
potential procurement integrity violation is reported, the greater the CO's ability to mitigate its
effect on the procurement. For example, the CO may be able to mitigate an unauthorized
disclosure by making that information available to all offerors or by taking other appropriate
action. Additionally, evaluators should be advised that if they are asked to prepare information
related to solicitation or the evaluation that they cannot re-delegate the action to a contractor,
even if the action appears to be clerical.

2.9.1.5.4 Examples of Violations are helpful, so that the evaluators
can relate the procurement or legal jargon to real situations they may encounter. For example, in
one case an evaluator allegedly communicated to an offeror in the competitive range, in general
terms, how it needed to revise its technical and price proposals in order to receive an award. The
potential violation was reported by the offeror and the case was referred to the appropriate
criminal investigative organization for further investigation. In another example, a senior-level
program official asked a support service contractor to assist in developing the SOW and required
labor mix for the re-compete of its own contract. After the violation was reported, the program
official attempted to argue that the documents prepared by the support service contractor were
only an outline and the information was significantly modified prior to release of the solicitation.
This argument was not found to be convincing by the investigative organization.

2.9.1.6 Briefings on the Evaluation Process. The CO should provide an
overview of the evaluation process and the steps to be followed. Evaluators should be instructed
to review the pertinent documents prior to evaluating the proposals. Evaluators should review
and become familiar with the SSP/rating plan, SOW, evaluation scoring sheets, the evaluation
criteria in Sections L and M of the RFP, and the established weights for each criterion and sub-
criterion.
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2.9.1.6.1 Individual Proposal Evaluations must be done by
each SEB member. Evaluations shall be based on the evaluation criteria in the RFP, and
evaluators need to be cautioned against deviating from those criteria.

2.9.1.6.2 Uniqueness of the Past Performance Criterion.
Evaluations of past performance draw from CPARS, from the offeror's previous and current
customers, and from other sources.

2.9.1.6.3 Strengths, Weaknesses, and Deficiencies for each
criterion must be documented in sufficient detail to support the assigned score or adjectival
rating. This does not mean that evaluators will assign individual scores or ratings. It depends on
the evaluation process established in the SSP. Commonly, individual evaluators will identify
strengths, weaknesses and deficiencies; then the SEB meets to discuss and develop consensus
strengths and weaknesses prior to assigning scores. This is the preferred method at DOE.

2.9.1.6.4 Do Not Compare Proposals Against One Another.
Proposals shall be evaluated against the criteria and standards established in the solicitation.
FAR 15.305(a) states that competitive proposals shall be evaluated solely on the factors and
subfactors identified in the RFP. If the information sought does not exist where expected,
evaluators should check for it elsewhere, such as the introduction, a diagram, or appendices.

2.9.1.6.5 Consistency is Key. Evaluators must be consistent
during the evaluations, scoring, and developing of questions. Evaluators should discuss any
questionable issues as a group. Evaluators should be instructed to only credit or fault an offeror
once for the same fact or idea unless the solicitation has redundant criteria. Similarly, evaluators
need to evaluate the same fact or idea consistently. If something is noted as a weakness under
one proposal, it must be designated as a weakness in other proposals with the same fact or idea.

2.9.2 Documentation of Evaluation. FAR 15.305(a)(3)(ii) states that source
selection records must include "a summary, matrix, or quantitative ranking, along with
appropriate supporting narrative, of each technical proposal using the evaluation factors." The
CO should advise the SEB that the evaluation report needs to be complete, accurate, and contain
sufficient detail on strengths, weaknesses, deficiencies, and risks to demonstrate to an outside
reviewer that the evaluation was fair, reasonable, and unbiased. Evaluation reports must be clear,
convincing and supportable, and may be reviewed by the Government Accountability Office
(GAO) or a judge during a protest. Some COs encourage evaluators to reference specific parts of
each evaluation criterion and the applicable page(s) of the offeror's proposal for each strength or
weakness. Evaluators should be told to avoid generalizations of a proposal's merits or problems,
and instead state facts that support the conclusions. The CO must instruct the evaluators to
refrain from making personal notes in the proposals and on other documents that are retained.
These documents may become part of the source selection record, and personal notes may be
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used during a protest to show inconsistencies. Evaluators must be advised to stamp all
documents and worksheets with "Source Selection Information - See FAR 2.101 and 3.104.”

2.10 Past Performance as an Evaluation Factor. Past performance is a required
evaluation factor (FAR 15.304(c)(3)(1)) for negotiated competitive acquisitions over the
Simplified Acquisition Threshold. Evaluating past performance entails going beyond the data in
the Contractor Performance Assessment System (CPARS, https://www.cpars.gov). It also
involves gathering and evaluating information not found in proposals, such as information from
third parties about contractor performance on other relevant efforts.

2.10.1 Waivers of Past Performance. Although the past performance evaluation
factor is mandatory, the CO may determine that it is inappropriate evaluation factor for a specific
acquisition. In that event, the CO must document the special circumstances in the contract file.

2.10.2 Data Recency and Relevance. In soliciting information from offerors
through Section L, the CO should consider using language such as “for the same or similar items
or services,” which helps to ensure the Government does not overly restrict its ability to consider
an array of Past Performance Information (PPI). The evaluation team should review and consider
the most recent and relevant data available — ideally, no more than three years old (six years for
construction or architect-engineering contracts). Similar efforts that are either still in progress or
just completed and have ample performance history are ideal.

2.10.3 Subcontractors. PPI on proposed subcontractors should not be requested
unless they are major or critical subcontractors. Only information relevant to the scope for each
proposed subcontractor should be requested.

2.10.4 Addressing Past Performance in the RFP. As required by FAR 15.304(d),
the RFP must describe the general approach to be used in evaluating past performance. This
includes what PPI will be evaluated (including methods for collecting PPI), how PPI will be
evaluated, what its weight is relative to other evaluation factors, and how offerors with no PPI
will be evaluated. PPI requested from offerors should be tailored to the circumstances of the
acquisition and should not impose excessive burdens on offerors or evaluators. At minimum, the
RFP should clearly state:

e The Government will conduct a performance risk evaluation based upon the past
performance of the offerors and their proposed major subcontractors as it relates to the
probability of successfully performing the solicitation requirements. For this, the
Government may use data provided by the offeror and data obtained from other sources
including CPARS (https://www.cpars.gov).

e The Government may elect to consider data obtained from other sources that it considers
current and accurate, but it will request the most recent information available.
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e Offerors shall submit recent and relevant information concerning contracts and
subcontracts (including Federal, State, and local government, as well as private-sector
contracts) that demonstrates their ability to perform the proposed effort.

e Offerors may explain why referenced contracts are deemed relevant to the proposed
acquisition. Offerors may provide information on problems encountered on such
contracts and the actions taken to correct such problems. Offerors should specifically
describe the work to be performed by major proposed subcontractors so that the
Government can conduct meaningful performance risk evaluations.

e Evaluation of an offeror’s PPI will be predicated on the degree to which it is relevant.
Relevancy is not a separate element of past performance; rather, relevancy means that the
PPI has a logical connection or similarity to the proposed acquisition’s size, scope, and
complexity. PPI with limited relevance may be used for evaluation, but may be
considered less strongly. If there is no available record of past performance, the proposal
will be evaluated neither favorably nor unfavorably.

2.10.5 Minimum of Two References. In order to generate as much PPI as possible
for a given contract or subcontract, the offeror should identify at least two references. This also
helps to ensure that the references’ anonymity can be maintained (see FAR 15.306(e)).

2.10.5.1 Gathering and Verifying Information from References is the
responsibility of the Government. Questionnaires followed up by telephone interviews have the
most success in getting useful and timely responses. Questionnaires should be provided in the
RFP (as an attachment to section L, and which offerors can disseminate to their intended
references). Questionnaires may be returned by references directly to DOE without going
through the offeror. This helps offerors understand what is important to the Government under
this criterion. Questionnaires normally contain no more than one page of questions; the questions
must be relevant to the specific acquisition, designed to elicit sufficiently detailed information
for a thorough evaluation of past performance. If following up with references, the Government
should ensure questions asked of each reference are the same. Inconsistency in questions can
lead to the potential issue of unequal evaluation of offerors.

2.10.5.2 Other Pertinent Information that supports an entity's past
performance, such as awards of excellence presented to the companies that will be performing
the work, should be requested. The evaluation team should consider collecting the lists of
references and PPI in advance of receiving the proposal. Accordingly, the RFP can request that
offerors provide a summary past performance early (e.g., in advance of the proposal due date).
This allows the Government to begin collecting data. To obtain timely completed questionnaires,
the CO may have offerors send the questionnaires to all references in advance of submitting their
proposals, so that the completed questionnaires arrive at the same time as the proposals. Avoid
formula-driven past performance ratings, as evaluation of past performance is subjective.
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2.10.5.3 Amount of PPI. SEBs may want to limit the information
requested to a summary of the offeror’s performance for each contract or subcontract. The
summary should include contract numbers, contract type, description and relevancy of the work,
dollar value, and contract award and completion dates; and names, phone numbers, and email
addresses for references in contracting and technical areas.

2.10.6 No PPI. If the evaluation team finds no information, an offeror’s lack of
PPI must be treated as an unknown performance risk, having no positive or negative evaluation
significance. The method and criteria for evaluating offerors with no PPI should be constructed
for each acquisition to ensure that such offerors are evaluated neutrally on past performance. The
solicitation must clearly describe the approach that will be used for evaluating offerors with no
performance history.

2.10.7 Newly Formed Companies and Mergers. PPI from previously established
companies from which new companies and mergers arise may be used to mitigate the absence of
PPI for new entities. Note: Information from the Federal Awardee Performance and Integrity
Information System (FAPIIS) may be used to trace predecessor companies (as well as for
responsibility determinations, pursuant to FAR 9.104-6(b)). By examining predecessor
companies, evaluators may gain basic insights on past performance. In addition to Federal
sources, PPI should be considered from other sources such as State and local government
contracts and private-sector contracts and subcontracts. The RFP must explain that this
information will be considered.

2.10.8 Experience vs. Past Performance. The terms “experience” and “past
performance” must be clearly defined in the RFP. Experience reflects whether contractors have
performed similar work before; past performance describes how well contractors performed the
work. If experience is to be evaluated, it should be a separate evaluation factor, not combined
with past performance.

2.10.9 Definition of “Offeror.” Make certain that section L defines whether the
term “offeror” includes each firm in the business relationship (whether a joint venture, teaming
arrangement, or major subcontractor) and who will be evaluated on past performance. Section L
should also include a statement that PPI will be used for both the responsibility determination
and the Best Value decision.

2.10.10 Amount of Weight to Place on PPI. Past performance should be given
sufficient weight to ensure that it is meaningfully considered throughout the source selection
process and will be a valid discriminator among the proposals received. There is not an ideal
weight for past performance relative to the weight of the other evaluation criteria.

2.10.11 Adverse PPI. In the case of adverse PPI on which offerors had no
previous opportunity to comment, the CO must provide offerors with the opportunity to
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comment. This practice ensures fairness for the competing offerors. The validation process is
particularly important when the adverse information came from only one reference or when there
is any doubt concerning the accuracy of the information.

2.10.11.1 Disclosure of PPI to Offerors. Although the Government must
disclose PPI problems to offerors, including the contract on which the information is based, it
shall not disclose the name of individuals who provided information about an offeror’s past
performance. The Government can avoid disclosing names of individuals by identifying an
office from which the information was received.

2.10.11.2 Adverse PPI on Entities with Relationships to Offeror. When
receiving adverse PPI on entities that have formed business arrangements with a proposed prime
contractor, the Government can only advise the proposed prime that there is a problem with one
of the entities it has proposed to perform the requirement. Specifics cannot be provided to the
offeror unless the affected entity agrees.

2.10.12 When to Conduct Communications/Exchanges on PPI: If award is to be
made without conducting discussions, offerors may be given the opportunity to clarify the
relevance of their PPI (see FAR 15.306(a)(2)). If a competitive range is to be established,
offerors shall be given the opportunity to address PPI to which an offeror has not had an
opportunity to respond, if the PPI is the determining factor preventing the offeror from being
placed within the competitive range (see FAR 15.306(b)(1)(i) and FAR 15.306(b)(4)). If
discussions are held after establishment of a competitive range, discussion must include adverse
PPI to which the offeror has not yet had an opportunity to respond (see FAR 15.306(d)(3)). The
preceding two requirements may appear redundant, but both are needed, as adverse PPI may
become known to the CO both before and after establishment of the competitive range.

2.11 Oral Presentations provide offerors an opportunity to present information in
person. Oral presentations can substitute or augment written proposals; they are subject to the
same restrictions as written proposals, both with respect to timing (FAR 15.208) and content
(FAR 15.306). Oral presentations permit evaluators to learn about key members of the offerors’
teams, organizational structures, and how the contract will be managed. Oral presentations may
also be conducted in an interview form, with evaluators probing for additional information,
posing sample tasks, or otherwise testing the ability of the offerors’ teams.

2.11.1 Approaches for Oral Presentations. Various approaches may be used, but
evaluators should consider the media used to record the presentation; the extent and nature of the
material and media used in the presentation; the Government participants; each offeror's team;
and the amount of time permitted for the presentation.

2.11.2 Concerns. Also consider ways to alleviate concerns, such as presentation
styles (rather than technical substance) impacting evaluators' decisions; limits on exchanges (to
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assure they do not constitute discussions); and that efforts associated with preparing material for
both oral and written formats are not duplicative.

2.11.3 Oral Preparation Instructions should cover:

Topics the offeror must address;

Technical and management factors;

Who the offeror may bring to the presentation;

Time limitations for the presentation;

Other logistics for the site and presentation media;

Government-offeror interactions during and after the presentation;

Information disclosure rules;

Statement that presentations do not constitute discussions (see FAR 15.306(d));
Statement that the orals will be recorded in a mode adequate for meaningful review;
Number of Government attendees and their titles.

2.11.4 Attendance at Oral Presentations will vary, based on the size, scope and
complexity of the procurement. At minimum, the SEB chairperson, voting members, CO, and
executive secretary must attend. Legal counsel usually do not attend. The SEB chairperson
should determine which, if any, of the various advisors should attend. The SSO may elect to
attend. To ensure fair competition, an evaluator’s attendance at one oral presentation necessitates
attendance at all oral presentations.

2.11.5 Preparation. The order of presenters must be determined. A lottery is often
used to determine the sequence of presentations by offerors. The time between the first and last
presentation should be as short as possible to minimize any advantage to the later presenters. The
facility for the presentation must be determined. In most cases, the facility is selected and
controlled by the buying activity. However, nothing precludes a presentation being given at an
offeror's facility, although this is the least preferred option. When selecting a facility, consider:

e Accessibility;

e Auvailability for inspection by offerors before the actual presentation time; and

e Level of comfort for both the presenters and the Government evaluators. The room
should be large enough to accommodate all of the participants, the recording equipment,
lighting, audio-visual aids, and furniture.

2.11.6 Facilities and Resources. The RFP should, to the extent possible, describe
the physical characteristics of the facility and resources available to offerors. The RFP should
also clarify what types of equipment, if any, will be available to offerors, and any prohibitions on
equipment types and usages. Prior to the presentation, the CO should review any ground rules
with offerors, as conveyed in the instructions (see paragraph 2.11.3).
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2.11.7 Government Evaluators’ Responsibilities should be communicated by the
CO both before and after the oral presentation:

Oral presentations involve sensitive information subject to confidentiality;

All Government evaluators should be present at every presentation;

The CO must attend and should chair every presentation;

If the SSO attends one oral presentation, the SSO should attend all oral presentations.
The SSO should not, however, participate in any clarifications.

2.11.8 Preference for In-Person Presentations. Offerors should present in person,
as video conferencing introduces the risk (for both parties) of diminished control of the meeting.
Likewise, pre-recorded video or audio presentations are strongly discouraged.

2.11.9 Preference for Key Personnel Presenters. It is strongly recommended that
the presenters should be the key personnel (project managers, task leaders, and other in-house
staff) who will perform or personally direct the work.

2.11.10 Time Management. To encourage astute time management, each offeror
should be held to firm limits on both the time and the materials used in the oral presentation. All
offerors must be held to the same limits. Time allocated to each part of the presentation should
be left to the offeror's discretion.

2.11.11 Benefits of Oral Presentations. Oral presentations enable faster, richer
communication that benefits both Government and industry. However, the nature and extent of
information exchanges between offerors and the Government during such presentations requires
planning to avoid protests and other pitfalls.

2.11.12 Rules Regarding Exchanges with Offerors during the course of the
solicitation process must be watched carefully (FAR 15.306). This is especially important if you
decide to have your presentations before you establish the competitive range or you are
contemplating making an award without discussions. You do not want to inadvertently trigger
the rules regarding discussions (FAR 15.306(d)).

2.11.12.1 Oral Presentations vs. Oral Discussions. The two terms are not
synonymous. Oral discussions generally consist of communications following establishment of
the competitive range. This provides an opportunity for an offeror to explain, supplement, or
enhance written material previously provided to address evaluated deficiencies and significant
weaknesses in the proposal, with the end objective being the submission of a revised proposal by
the offeror.

2.11.12.2 Regulatory Controls. FAR 15.306, 15.306(d), and 15.307
prescribe strict controls over when, where, and to what extent, the Government can communicate
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with an offeror regarding its proposal. This is done in order to ensure fairness in the evaluation
process. As stated earlier, restrictions on communications between the Government and the
offeror should be addressed by the CO to all parties prior to the commencement of the oral
presentation (see FAR 15.306).

2.11.12.3 Review of Ground Rules before the Oral Presentation is a
necessity. However, limiting dialogue to questions that merely repeat statements that may not
have been heard by the evaluators adds little value in improving the understanding of the
offeror's presentation. Evaluators may ask questions, but need to be cautious about revealing
whether the Government finds the presentation favorable or unfavorable or entering into
discussions. A practical technique is for the evaluators to recess after the oral presentation and
discuss the questions to be asked in consultation with the CO, reaching out to legal counsel if
necessary. Clarify whether only the CO will ask questions of the Offeror. On the other hand, if
you've already established the competitive range, the oral presentation may be the optimal setting
for conducting discussions (FAR 15.306(d) & (e)).

2.11.13 Recording the Oral Presentation. FAR 15.102(e) states that the CO shall
maintain a record concerning what was relied upon to make a source selection decision. The
method and level of detail is up to the agency and must be communicated to the offerors prior to
commencement of the oral presentation. Some examples of records include video and audio
recordings, written records, Government notes, and copies of briefing slides or presentation
notes. COs shall record all oral presentations through audio and video recording, with a time-date
stamp, unless legal counsel approves otherwise. In general, note-taking as a means of creating a
record of the oral presentation is not a good substitute for audio/video documentation.

2.11.14 Evaluating the Oral Presentation. There is no firm rule regarding the
appropriate time to evaluate the presentation; however, in DOE, it is recommended that the
presentations be evaluated immediately after each is made. This enables evaluators to exchange
reactions, summarize potential strengths and weaknesses, and verify perceptions and
understandings. Materials referenced in a presentation, but not an actual part of the presentation,
must not be accepted, or used in, evaluations.

2.12 Exchanges with Offerors After Receipt of Proposals. There are four types of
exchanges with offerors: clarifications, communications, discussions, and negotiations. It is
important that COs understand the differences among these exchanges.

2.12.1 Clarifications are limited exchanges that may occur when award without
discussions is contemplated. Invoking clarifications with one offeror does not require exchanges
with all offerors, so long as they are handled correctly and documented carefully. Care needs to
be taken by the CO to ensure that exchanges are within the limits at FAR 15.306(a) and (b).

24



Acquisition Guide Chapter 15.3 October 2019

2.12.1.1 Appropriate Use of Clarifications. Clarifications allow for
learning the relevance of PPL, for an offeror to respond to adverse PPI if the offeror has not
previously had that opportunity, for resolving obvious minor or clerical errors (e.g.,
misplacement of decimal point in proposed price or cost information, incorrect Prompt Payment
Act discount, reversal of F.O.B. Destination and F.O.B. Origin, error in designation of the
product unit), and for resolving issues of responsibility or acceptability of the proposal as
submitted. Clarifications are permitted to give the offeror an opportunity to make clear and
obvious key points about the proposal as originally submitted.

2.12.1.2 Inappropriate Use of Clarifications. The offeror may not revise,
expand, enhance, or amplify its proposal. The intent of clarifications is to remove obvious
ambiguity, not to permit the offeror to improve its position by drawing inferences from the
Government's questions and using those inferences to shade the meaning of the original proposal
so that it becomes more attractive or beneficial to the Government.

2.12.2 Communications are exchanges after receipt of proposals and before
establishment of the competitive range. Communications are authorized only when the offeror is
not clearly in or clearly out of the competitive range. In other words, communications are used to
determine whether an offer should be included in the competitive range. As was the case with
clarifications, invoking communications with one offeror does not require exchanges with all
offerors, so long as this is handled correctly and documented carefully (see limits at FAR
15.306(a) and (b)). Like all elements of the source selection process, communications must be
carefully documented by the CO to ensure there is no appearance that one offeror is favored over
another. The nature and extent of the exchanges needs to be set out clearly for the record.

2.12.2.1 Appropriate Use of Communications. Communications shall be
held with offerors whose PPI is the determining factor preventing them from being placed within
the competitive range. Such communications shall address adverse PPI to which an offeror has
not had a prior opportunity to respond. Communications shall also address issues that must be
explored to determine whether a proposal should be placed in the competitive range. Such
communications may be conducted to enhance Government understanding of proposals; allow
reasonable interpretation of the proposal; or facilitate the Government's evaluation process. Such
communications shall not be used to cure proposal deficiencies or material omissions, materially
alter the technical or cost elements of the proposal, and/or otherwise revise the proposal.

2.12.2.2 Inappropriate Use of Communications. Communications may not
cure proposal defects or material omissions; materially alter the technical or cost elements of the
proposal; or otherwise revise the proposal. Communications may not alter the Government’s
evaluation of the proposal such that the offeror’s proposal has effectively been revised as a
result of such communications and/or clarifications. If clarifications or communications
inadvertently become discussions or negotiations, the CO should establish the competitive range
and conduct discussions with all offerors in order to ensure fair treatment of all offerors.
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2.12.3 Discussions. Once a competitive range has been established,
communications will be expanded to include discussions and may also include additional
clarifications. The CO must hold meaningful discussions with all offerors.

2.12.4 Negotiations are exchanges after determination of the competitive range
that are undertaken with the intent of allowing the offeror to revise its proposal. When
negotiations are conducted in a competitive environment, they take place after the competitive
range is established and they are called discussions. (In competitive acquisitions, the terms
“negotiations” and “discussions” are often used synonymously.)

2.12.5 Competitive Discussions/Negotiations. Some COs have restricted
discussions with offerors in the competitive range to deficiencies, significant weaknesses, and
adverse PPI to which the offeror has not yet had an opportunity to respond. However, such
discussions should also be used to make sure that the Government team fully understands what
the offeror is proposing to provide, and that the offeror fully understands what the Government
requirements are. FAR 15.306(d)(4) allows negotiations that more closely resemble what
industry can do in acquiring goods and services. If, as a result of negotiations with one offeror,
the Government realizes that a change in requirements would lead to more advantageous
proposals, the RFP should be amended to reflect any new or changed requirement(s).

2.12.6 Communicating About Weaknesses and Deficiencies. FAR 15.306(d)(3)
requires the CO to indicate to, or discuss with, each offeror still being considered for award,
deficiencies, significant weaknesses, and adverse PPI to which the offeror has not yet had an
opportunity to respond. The CO also is encouraged to discuss other aspects of the offeror's
proposal that could, in the opinion of the CO, be altered or explained to enhance materially the
proposal's potential for award. However, the CO is not required to discuss every area where the
proposal could be improved.

2.12.6.1 “Deficiency” means a material failure of a proposal to meet a
requirement or a combination of significant weaknesses in a proposal that significantly increases
the risks of unsuccessful contract performance to an unacceptable level (FAR 15.001).

2.12.6.2 “Weakness” means a flaw in the proposal that increases the risk
of unsuccessful contract performance (FAR 15.001).

2.12.6.3 “Significant Weakness” means is a flaw that appreciably
increases the risk of unsuccessful contract performance (FAR 15.001). A number of weaknesses
within a criterion, when considered together and based on the nature of the weaknesses, may
constitute a significant weakness.

2.12.7 Limits on Exchanges. FAR 15.306(e) states that Government personnel
involved in the acquisition shall not engage in conduct that:
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e Favors one offeror over another;

e Reveals an offeror's technical solution, including unique technology, innovative and
unique uses of commercial items, or any information that would compromise an offeror's
intellectual property to another offeror;

e Reveals an offeror's price without that offeror's permission;

e Reveals the names of individuals providing reference information about an offeror's past
performance; or

e Knowingly furnishes source selection information in violation of 3.104 and 41
U.S.C. §§ 2101 and 2102.

2.12.8 Competitive Cost/Price Discussions/Negotiations. The CO may inform an
offeror that its price is considered by the Government to be too high, or too low, and reveal the
results of the analysis supporting that conclusion. It is also permissible, at the Government's
discretion, to indicate to all offerors the cost or price that the Government's price analysis,
market research, and other reviews have identified as reasonable (FAR 15.306(¢)(3) and 41
U.S.C. §§ 2101 and 2102. However, the release of internal Government documents such as audit
reports or independent Government cost estimates is not recommended.

2.12.8.1 Discussions/Negotiations on Cost or Price. When negotiations are
conducted, the CO needs to discuss the specific cost or price proposed with the offeror to the
extent necessary to determine the reasonableness of the cost or price. FAR 15.404-1(d)(2)
requires cost realism analyses on cost-reimbursement contracts to determine the probable cost of
performance for each offeror. Cost realism analyses may also be used on competitive fixed-
priced incentive contracts or, in exceptional cases, on other competitive fixed-price contracts
when new requirements may not be fully understood by competing offerors, there are quality
concerns, or past experience indicates that contractors proposed costs have resulted in quality or
service shortfalls (see FAR 15.404-1(d)(3)).

2.12.8.2 Handling significant cost/price spreads in competitive offers. A
wide range of pricing may indicate that the offerors may not fully understand the Government’s
requirements, or that there is vagueness in the solicitation that leads to widely different
interpretation of the requirements. The CO needs to understand which is the case and proceed
accordingly, including briefing the SSO as needed. In such circumstances, the CO may need to
obtain information other than cost and pricing data from each offeror, analyze the data, and
conduct fact-finding with the offerors in order to develop a most probable cost and/or to assure
that all offerors understand the requirement and that the proposed cost/price is fair and
reasonable. Even in a competitive fixed-price environment on a complex or one-of-a-kind
procurement, if there is a significant range of pricing and all the offerors are proposing the same
technology, the CO should attempt through discussions to understand the major cost drivers
underlying the differences and determine whether an offeror may be trying to “buy-in” with
plans to “recover” after the award.
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2.13 Price and Cost Reasonableness. “Price” means the offeror’s cost plus any fee or
profit applicable to contract type. Given the CO’s responsibility for procuring supplies and
services at fair and reasonable prices, the CO must ensure that price is evaluated in every source
selection (see FAR 15.304(c)(1)). To determine reasonableness, the CO may perform either price
analysis or cost analysis. If the price is based on adequate competition, generally no additional
data from the offeror is necessary to determine price reasonableness. However, in source
selections for cost-reimbursement contracts, the CO must also perform cost-realism analysis to
determine the probable cost of performance of each offeror and use that to evaluate best value.
The CO may request data to evaluate the cost realism of competing offers or competing
approaches. The CO must document the evaluation of cost or price (see FAR 15.305(a)(1)).

2.13.1 Price Analysis. Price analysis is the process of examining and evaluating a
proposed price without evaluating separate cost elements and proposed profit. In a competitive
environment, price analysis is the preferred technique for determining price reasonableness
because it permits the CO to make the determination without a detailed cost analysis. (See Guide
chapter 15.404-1 for more information on evaluation of cost proposals.) Price analysis is
generally based on data obtained from sources other than the offeror. These data are gathered by
the Government negotiating team from as many sources as possible. Generally, to assure that the
price being included in the contract is reasonable, a sound price analysis will be based on several
different types of data.

2.13.1.1 Price Analysis Techniques. One or more of the following
techniques, or other techniques may be used to perform price analysis:

2.13.1.1.1 Comparison of All Proposed Prices received in response
to the solicitation. Caution should be used when applying this technique, however, as all prices
proposed may be unreasonable.

2.13.1.1.2 Comparison of Previously Proposed Prices and previous
Government and commercial contract prices with current proposed prices for the same or similar
items, if both the validity and the reasonableness of the previous prices can be established. A
determination must be made that ensures that the price that is being compared to the proposed
price has been determined to be fair and reasonable, either through presence of adequate price
competition or some other manner such as cost or price analysis.

2.13.1.1.3 Parametric Estimating may be used to identify
inconsistencies in pricing that require further review. It is a technique used to estimate a
particular cost or price (dependent variable) by using an established relationship with an
independent variable. Steps to follow when using this technique are:

e Define the dependent variable (e.g., cost, dollars, hours, etc.)
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e Select the independent variable to be tested for developing estimates of the dependent
variable.

e (ollect data concerning the relationship between the dependent and independent
variables.

e Explore the relationship between the dependent and independent variables.

e Select the relationship that best predicts the dependent variable.

e Document your findings.

2.13.1.1.4 Comparison to Published Price Lists may be done via
published market prices of commodities, similar indexes, and discount or rebate arrangements.

2.13.1.1.5 Comparison of Proposed Prices to Independent
Government Cost Estimates. See paragraph 2.13.3 for more details.

2.13.1.2 Sufficient information is key to determination of price
reasonableness. When insufficient information is available from other sources, information
sufficient to determine a fair and reasonable price must be requested from the offeror. Care must
be taken to ensure that only essential information is requested. Certified cost and pricing data
should not be requested unless required by regulation or determined necessary by the CO.

2.13.2 Cost Analysis entails the review and evaluation of the separate cost
elements and profit/fee in an offeror’s proposal (including cost or pricing data or information
other than cost or pricing data), and application of judgment. Cost analysis is used to determine
how well the proposed costs represent the cost of the contract, assuming reasonable economy
and efficiency. Cost analysis must be performed anytime that cost or pricing data are required
(see FAR 15.403-(4)(a)(1) and 15.404-1(a)(3)). Cost or pricing data are not obtained when there
is adequate price competition. Cost analysis may also be used to evaluate other than cost or
pricing data (see FAR 15.404-1(a)(4)). When cost analysis is required, the proposal must be
analyzed to determine what costs to use in developing the negotiation objective and what price is
deemed fair and reasonable. Note: Even when using cost analysis, the CO must also conduct
price analysis to verify that the overall price is fair and reasonable.

2.13.2.1 Allowability of Costs. The CO may only consider allowable
estimated costs in the cost analysis. There are several requirements for cost allowability:
reasonableness; allocability; compliance with Cost Accounting Standards (CAS), if applicable;
compliance with the terms of the contract (FAR 31.201-2), and the limitations of FAR subpart
31.2. A cost is reasonable if, in its nature and amount, it does not exceed that which would be
incurred by a prudent person in the conduct of competitive business. A cost is allocable if it is
assignable or chargeable to one or more cost objectives on the basis of relative benefits received
or other equitable relationship. Subject to the foregoing, a cost is allocable if it (a) is incurred
specifically for the contract; (b) benefits both the contract and other work, and can be distributed
to them in reasonable proportion to the benefits received; or (c) is necessary to the overall
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operation of the business, although a direct relationship to any particular cost objective cannot be
shown. Below are the cost elements generally found in a cost proposal:

2.13.2.1.1 Direct Costs are costs incurred specifically for the
contract. These costs take the form of material, labor, tooling, subcontract costs and other direct
costs. Two aspects of these costs that must be analyzed: volume or quantity and unit price. As an
example, the amount of labor hours, rates and skill mix proposed must be analyzed to determine
if they are reasonable to perform the contract.

2.13.2.1.2 Indirect Costs are costs that cannot practically be
assigned directly to the production or sale of a particular product. In accounting terms, such costs
are not directly identifiable with a specific cost objective. The term “indirect cost” covers a wide
variety of cost categories and the costs involved are not all incurred for the same reasons. A firm
may have as few as one or many cost accounts. In general, indirect cost accounts fall into two
major categories: overhead and general and administrative (G&A).

2.13.2.1.2.1 Overhead. These are indirect costs incurred
primarily to support specific operations. Examples include material overhead, manufacturing
overhead, engineering overhead, field service overhead, and site overhead.

2.13.2.1.2.2 G&A Costs. These are management, financial,
and other expenses related to the general management and administration of the business unit as
a whole. These costs may be either incurred by or allocated to the general business unit.
Allocation occurs when home office expenses are allocated to a division as a business unit.
Examples of G&A costs include salary and other costs of the executive staff of the corporate or
home office, salary and other costs of such staff services as legal, accounting, public relations,
and financial offices; selling and marketing expense.

2.13.3 Independent Government Cost Estimate (IGCE) is the Government’s
estimate of the resources and the projected cost of the resources a contractor will incur in the
performance of a contract. These costs include direct costs; such as labor, material, supplies,
equipment, or transportation and indirect cost; such as overhead, G&A expenses, fringe benefits,
as well as profit or fee. An IGCE is required for every procurement action in excess of the
simplified acquisition threshold, and is usually developed by the program office during
acquisition planning. As discussed above, the IGCE can be used by the CO when performing
price analysis to determine a price fair and reasonable.

2.13.4 Cost Realism analysis is the process of independently reviewing and
evaluating specific elements of each offeror’s cost proposal to: (1) verify the offeror’s
understanding of the requirements, (2) assess the extent to which the cost proposal is consistent
with the technical proposal, as well as any unique methods of performance and materials, and (3)
identify potential risks. Cost realism analysis leverages the technical evaluation of cost (see
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Guide chapter 15.404-1) to determine the probable cost. Probable cost should reflect the
evaluators’ best estimate of the cost of any contract resulting from that offeror’s proposal,
including any recommended additions or reductions in personnel, equipment, or materials. Cost
realism analysis must be performed on all cost-reimbursement contracts; a similar approach may
also be used on competitive fixed-price contracts. Importantly, however, cost realism analysis is
used for the purpose of determining best value (see FAR 15.404-1(d)) — not for making upward
or downward adjustments to the offeror’s cost proposal.

2.13.5 Technical Analysis or Evaluation of Cost must be performed in order to
complete a cost realism analysis and determine the probable cost (see Guide chapter 15.404-1).
Personnel having specialized knowledge, skills and experience in engineering, science, or other
technical disciplines perform a technical analysis of certain aspects of the cost proposal including
compliance with the delivery schedule, proposed types and quantities of materials, labor,
processes, special tooling, facilities, the reasonableness of travel, training, scrap and spoilage,
etc. (see FAR 15.404-1(e)).

2.13.6 Fair and Reasonable Price means that the price is fair to both parties to the
contract, considering the promised quality and timeliness of contract performance. The preceding
concepts and techniques all aim to support the CO’s fair and reasonable price determination.

2.14 Tradeoffs Under Best Value Procurements. On the best value continuum, there
is recognition that the Government always seeks to obtain the best value in negotiated
acquisitions using any one, or a combination, of source selection approaches, and that the
acquisition should be tailored to the requirement. On one end of this continuum is the low-priced
technically acceptable strategy. On the other end is a process by which cost or price can be
traded off against other factors such as past performance and technical considerations to identify
the proposal that provides the Government with the overall best value. Tradeoffs are used when
it may be in the best interest of the Government to consider award to other than the lowest priced
offeror or other than the highest technically rated offeror. Best value procurements involve
tradeoffs between cost and other factors such as technical and past performance (e.g., if the
Government's requirement needs are to increase efficiency and thereby reduce the agency’s
operating cost, the purchase of a high-end computer at a high price may a better value than a
low-end computer at a low price in achieving these requirements). Establishing the evaluation
scheme allowing for a cost/technical tradeoff decision allows for a great deal of discretion and
the exercising of judgment by the SSO.

2.14.1 Steps in Tradeoff Analysis. First, the RFP should contain language that
establishes the procedures that allow award to other than the lowest-price offeror or other than
the highest technically rated offeror. After establishing all factors to be evaluated and their
relative importance, the RFP must state whether all evaluation factors other than cost or price,
when combined, are significantly more important than, approximately equal to, or significantly
less important than cost or price (FAR 15.101-1(b)(2)). An evaluation of all technical and
management criteria should be performed in accordance with the evaluation scheme provided for

31



Acquisition Guide Chapter 15.3 October 2019

in the RFP. The exact language in the RFP should be referred to frequently and followed closely
in a tradeoff analysis. Ensure each word or phrase of the evaluation criteria is considered. It is
important for the SEB to develop written narratives which describe the strengths and weaknesses
of each offer as they are important tools in making and documenting a tradeoff decision. The
price the Government will use in making a tradeoff decision should be described in the RFP. For
a fixed-price offer, this will usually be the offered price. For a cost-reimbursable contract, this
must be calculated as a "most probable cost" under cost realism procedures. If the Government
receives an offer which, when evaluated, offers both the lowest evaluated price and the highest
rated technical/management offer, no tradeoff analysis is required. If, however, that is not the
case, the SSO should determine whether the value of technical and management differences
between higher rated proposals justifies paying the cost differential between the lower most
probable cost/lower technically rated proposals. The ability to differentiate meaningfully among
proposals is very important in making this decision.

2.14.2 Documentation of Tradeoff Decision. In accordance with FAR 15.308, the
source selection decision shall be documented, with the rationale for any business judgments and
tradeoffs made or relied on by the SSO, including the benefits associated with additional costs.
Although the rationale must be documented, the documentation should not quantify the tradeoffs
that led to the decision, unless this is required by the RFP. Rather, documentation should reflect
that the evaluation of the offerors’ proposals was reasonable and in accordance with the RFP
criteria. GAO protest reports consistently indicate contemporaneous documentation must be in
the file. In a protest, given the discretion granted to agencies for the conduct of Best Value
procurements, disappointed offerors generally will have only two legal bases for challenging an
agency's cost/technical tradeoff analysis: (1) that the agency's underlying cost and technical
evaluations that formed the basis for the tradeoff decision were inconsistent with the terms of the
solicitation; and (2) that the tradeoff decision was unreasonable. There is no legal requirement
that the agency quantify any tradeoffs in terms of dollars. An agency should use the evaluation
approach (e.g., narrative, quantification) that best meets its needs. For example, agencies can use
narrative explanations of tradeoff decisions, so long as they are reasonable and consistent with
the RFP criteria. Some examples of rationale for the business judgments and tradeoffs made by
the SSO include the amount of cost differential, project or service criticality, the value to DOE of
the higher level of performance, and potential consequences to the DOE in the event of poor
performance. Determining factors should be described in a clear and convincing manner,
providing justification as to how they relate to anticipated contract success.

2.14.3 Basis for Cost/Technical Tradeoff is not on the percentage difference in
technical scores and probable cost. Rather, it must be based on subjective analysis of the
strengths and weaknesses versus the probable cost difference. In the example below, when A is
selected (as the highest-rated proposal), a cost/technical tradeoff must be made between A and B
and A and D (B and D being lower-cost proposals). If B is selected (as the second-highest rated
proposal), then a cost/technical tradeoff is made between B and D. If D is selected (as the lowest-
cost proposal) a cost/technical tradeoff is not necessary since D is the lowest-cost proposal.
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However, in all instances in which the evaluation criteria states that technical is more important
than cost and the selected offeror is not the highest-rated, the selection decision must document
the reasons that the higher technically rated proposal is not worth the cost differential. This is
necessary to demonstrate that the selection properly considered the weighting of technical in
relation to cost.

Offeror Technical Score Probable Cost*
A 875 $76M
B 795 $68M
C 635 $83M
D 620 $58M

* In this example, the technical proposal is significantly more important than cost.

2.15 Evaluation Report. The FAR requires that evaluations of the relative
strengths, deficiencies, and significant weaknesses, and risks of proposals be documented in the
contract file (see FAR 15.305(a)). The content of this evaluation should be in the form of a report
that definitively and comprehensively reflects the Government's evaluation consistent with the
evaluation criteria stated in the solicitation. Furthermore, the report should accurately reflect the
deliberations of the SEB/TEC, and be consistent with the SSP.

2.15.1 General Approach. Develop concise, comprehensive documentation that
reflects the Government's overall evaluation of proposals. The evaluation report becomes the
official record documenting the logic and rationale used to arrive at the evaluation and ratings.
The evaluation report must, at minimum, contain the relative strengths, weaknesses, deficiencies,
and other considerations of each proposal evaluated against the stated evaluation criteria
contained in the solicitation. (Depending on the SSP requirements, the evaluation report should
include the significant strengths, strengths, weaknesses, significant weaknesses, and
deficiencies.) Include scores, adjectival ratings, and relative rankings of offerors in the
evaluation report. The level of detail of the evaluation documentation depends on the nature,
scope, and complexity of the acquisition.

2.15.2 Level of Detail. Evaluated strengths, weaknesses, and deficiencies must be
addressed in sufficient detail to support the rating or ranking given. When composing the text for
strengths, weaknesses, and deficiencies, include the following:

What is proposed;

The Government’s assessment (i.e., good or bad/strong or weak)
Why it is good or bad (i.e., the effect of what is proposed); and
How it relates to the evaluation criteria.
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2.15.3 Other Guiding Principles for the evaluation report:
e Reflect the process used to evaluate proposals (consistent with the SSP).

e Incorporate, attach, or reference all relevant evaluation information used to arrive at a
consensus evaluation, e.g., audit reports, technical evaluation reports, etc.

e If discussions were held, address how proposals changed from initial to final revised
proposals and how the evaluations changed — this includes strengths, weaknesses,
deficiencies, cost/fee, and most probable cost determination.

e Provide sufficient information so that the SSO can clearly understand the area being
evaluated and how it relates to the evaluation criteria.

e Provide information that helps the SSO appreciate distinctions among proposals and the
relative significance of those distinctions.

e Develop documentation which the Government can use as a basis for debriefing
unsuccessful offerors.

e (Consider that the report may be reviewed by a third party, e.g., GAO or a court, and thus
needs to be definitive as to conclusions reached and the basis for such conclusions.

2.16 Decision Document. Proper documentation of the entire Source Selection Process
is critical to the success of the procurement. The SSO decision shall be based on a comparative
assessment of proposals against all source selection criteria in the RFP. While the SSO may use
reports and analyses prepared by others, the decision shall represent the SSO's independent
judgment. The decision shall be documented, and shall include the rationale for any business
judgments and tradeoffs made or relied on by the SSO, including any benefits associated with
additional costs. Although the rationale for the decision must be documented, that documentation
need not quantify the tradeoffs that led to the decision. The documentation should also
demonstrate to any third-party forum that the evaluation is performed in a fair and honest manner
and in a manner consistent with the solicitation. Also, a properly documented record will greatly
assist those called on to justify the selection decision. A Source Selection Decision Document
template is available in the STRIPES Library.

2.16.1 SSO’s Understanding of the Evaluations. While the SSO has a great deal
of discretion in making the source selection decision, he/she must first have a full understanding
of the evaluations. Proper documentation assists the SSO in understanding the rationale
employed by the evaluation team and increases confidence that the findings of SEB were
consistent with the stated evaluation criteria and SSP and are reliable. The SSO must be provided
sufficient information on each of the competing offerors and their proposals to make a
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comparative analysis and arrive at a rational, fully supportable selection decision. Narrative
statements serve as the most important part of the documentation supporting the decision. The
selection decision must show the relative differences among proposals and their strengths,
weaknesses and risks in terms of the evaluation factors. Each of these is an essential part of
providing adequate support for the ultimate selection decision. Narrative statements serve to
communicate specific information concerning relative advantages or disadvantages of proposals
to the SSO that the rating scheme alone (whether adjectival or numerical) obviously cannot.
Such documentation need not be lengthy, as long as it effectively conveys the basis for the
SEB’s assessment. Proposals receiving the same or similar rating can still have obvious
distinctions. These distinctions could have a direct impact on the source selection decision and
should be documented by the SEB or the SSO. Preparation of such statements provides an
excellent discipline for the evaluators because it forces them to justify their ratings and be
consistent with the stated evaluation criteria.

2.16.2 Fairness and Impartiality. Given the public trust invested in the source
selection process, all stakeholders should be assured that the evaluation was fair and impartial.
Protests arise when an offeror feels that this was not the case. The Comptroller General has ruled
that an award will not be overturned unless there is no rational basis for the award decision or
unless the RFP criteria are not followed. Procuring agencies have an obligation to document their
source selection decisions such that a reviewing body can determine whether those actions were
in fact proper. (See KMS Fusion, Inc., B-242529, May §, 1991, 91-1 CPD.)

2.16.3 Electronic Record Documentation. All required pre- and post-award
contract and financial assistance documentation shall be maintained in electronic form, shall
reside in STRIPES, and shall be considered the official contract file, except for any documents
required by regulation to be maintained in paper copy. Email correspondence that is considered
source selection information should be saved as an electronic file and added to STRIPES. When
transmitting procurement sensitive data electronically, the CO must take adequate precautions to
ensure data does not end up in the wrong hands. In cases where sensitive data is transmitted, the
use of password-protected files or file encryption is required.

2.17 Debriefings. COs are required to provide debriefings, if requested, to all offerors.
Debriefings should be informative and professionally presented; they should never degenerate
into debates over the propriety of the source selection process. The general approach should be to
address the offeror's reasonable questions about the procurement, and to provide information to
the extent possible without prejudicing the procurement, should it be reopened for any reason.
Because most of DOE's FAR 15 procurements are for services, this guidance is written
with services procurements in mind (see 4 C.F.R. § 21.2(a)(2); 31 U.S.C. § 3553(d)(4)(B) and 41
U.S.C. § 3303).

2.17.1 Effect of the Debriefing Schedule on Potential Protests. Under FAR part
15, a company cannot pursue a GAO protest on an issue other than an RFP issue before its
debriefing, if that debriefing was requested and required. GAO will dismiss a protest filed before
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the debriefing as premature. Therefore, it is best to schedule the debriefing very soon after the
offeror is no longer under consideration for award, whether at the pre- or the post-award stage.

2.17.2 Preparing for Debriefings. The CO should plan for the debriefing well
before award is made. Based on the particulars of the procurement, the CO should devise a
debriefing strategy to provide as much information as the offeror might reasonably request and

should prepare for likely offeror questions. A debriefing script and agenda template is available
in the STRIPES library.

2.17.3 Questions from Offerors. COs should request that offerors provide any
questions in writing at least one day before the debriefing. This gives the agency time to review
the questions and provide a more cogent answer. Even if questions are provided in advance, this
does not prohibit additional questions at the debriefing.

2.17.4 Clocks. Once a "required and requested" debriefing is held, two clocks
start to run on the offeror's time for filing a protest.

2.17.4.1 Determination of Forum. The first clock is used to determine
whether GAO will consider the protest. Generally, a protest must be filed with GAO within ten
calendar days after the debriefing. Protesters can also pursue protests at the Court of Federal
Claims, which does not have a ten-calendar-day time limit for filing protests.

2.17.4.2 Determination of Whether to Stay or Suspend. The second clock
determines whether the agency will have to stay the award or suspend performance of the
protested contract. If a protest is filed at GAO, and GAO notifies DOE of the protest within
either five calendar days after debriefing or ten calendar days after contract award, whichever is
later, DOE must suspend performance of the protested contract. If GAO notifies DOE of a
protest filed before award is made, DOE must stay the award of the protested contract. In both
cases, the stay is in place until GAO decides the protest or until DOE overrides the stay.

2.17.5 Preaward Stage. Debriefings may be held for offerors excluded from the
competitive range. Through these debriefings, offerors gain insight on the evaluation of their
proposals and how their proposals could be improved for future procurements.

2.17.5.1 Timing of Preaward Debriefings. Debriefings should occur as
soon as possible after the offeror’s request, which is due no later than three days after
notification of not being included in the competitive range (FAR 15.505(a)(1)).

2.17.5.2 Delay of Preaward Debriefing by the CO. The CO may delay the
debriefing until after award, based on compelling reasons that a preaward debriefing is not in the
best interest of the Government. The CO is required to document the rationale for such a
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decision. In this scenario, the unsuccessful offeror cannot protest until after the debriefing; if the
protest is successful, procurement actions after exclusion of the offeror may be nullified.

2.17.5.3 Delay of Preaward Debriefing by the Offeror. The offeror may
request that the Government delay the preaward debriefing until after award. In this event, the
CO should indicate in writing that debriefing is being postponed at the offeror's request. Given
this scenario, the GAO will generally not find a protest based on the debriefing to be timely.

2.17.6 Post-Award Stage. Debriefings may be held for all offerors, upon request,
who did not receive a debriefing at the pre-award stage. This applies to both successful and
unsuccessful offerors.

2.17.6.1 Optimal Schedule for Unsuccessful Offerors. Ideally, the CO
transmits a letter (template available in the STRIPES library) to the unsuccessful offeror on the
day of award (“day zero”), informing the unsuccessful offeror of its right to request a debriefing
within three days of receipt of notice, and offering a date for the debriefing should one be
requested. The offered date will optimally be between four and eight days after the letter is
transmitted. An unsuccessful offeror does not have the right to any particular schedule or
location for the debriefing.

2.17.6.2 Unsuccessful Offerors: Special Considerations. Preparation and
submission of a proposal is time-consuming, costly, and sometimes an emotional exercise for the
offeror's proposal team. Thus, disappointed offerors may react with resentment, suspicion, and
anger. As a consequence, some disappointed offerors view debriefings as an opportunity to vent,
point out the questionable judgment of the selecting official and evaluators, and identify a basis
to overturn the decision through a bid protest. Although Government personnel might respond to
this by offering meager information, this is not desirable. Usually it is more productive to use the
debriefing to discharge the emotion, demonstrate the procedural and substantive credibility of the
decision, and convince the offeror that a basis for protest does not exist. The goal is for the
offeror to come away with an understanding of why its proposal was not selected. There are
usually one or two elements that negatively affected the evaluation; this should be summarized

for the offeror's benefit. For example, the offeror might have decided that it understood the
Government's requirements better than the Government and pursued a strategy of offering what
the offeror deemed best, despite the RFP requirements. In cases such as this, be prepared to
review the RFP requirements. If discussions were held, it can be helpful to point out to an offeror
where the issue(s) that led to its lack of success were raised in discussions.

2.17.6.3 Information to be Provided in Debriefings. FAR 15.506(d) and
15.505(e) set forth detailed lists of information to be provided; these provide a good agenda for
the debriefing. Much of this information can be provided in advance of the actual debriefing,
either in the unsuccessful offeror letter or in a later communication prior to the debriefing. It is a
better practice to provide the debriefed offeror with a copy of its own evaluated strengths and
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weaknesses before the debriefing. This saves time for everyone, and prevents disagreement over
what was said, gives the offeror a chance to get past any emotional reaction to the evaluated
strengths and weaknesses. This also tends to improve the questions asked at the debriefing.

2.17.4 Dialogue Surrounding Debriefings. Because the debriefing rules require
the Government to provide reasonable responses to relevant questions about source selection
procedures and how they were followed, it is virtually impossible to provide a complete
debriefing to an offeror without an opportunity for dialogue, either in person or by telephone.

2.17.5 Interpretation of "Overall Ranking" and "Technical Rating." When FAR
15.506(d)(3) refers to providing the overall ranking of all offerors, it means the ranking when
there was a combined ranking including cost/price and technical factors. It does not require the
CO to provide just the technical rankings or just the cost/price rankings. DOE generally has not
performed such rankings in source selections, nor are such rankings required. When FAR
15.506(d)(2) refers to providing the technical rating of the awardee and of the debriefed offeror,
it does not mean that every factor and subfactor score must be revealed. If a competitive range
was drawn and discussions were held, there is no requirement to provide the offeror with its or
the awardee’s pre-discussion scores. There is no requirement to provide the offeror with the
awardee's subfactor scores. Providing more than the required information on the awardee's scores
can be regrettable if the procurement must be reopened for corrective action, a change in
requirements, or some other reason. Moreover, in some instances, providing specific scoring
information could violate the prohibition against providing point-by-point comparisons between
the awardee's and the debriefed offeror's proposals.

2.17.6 Provision of Ratings When Source Selection Team Is Divided. In the
unlikely event that the SSO disagrees with aspects of the technical evaluation committee's report,
either with respect to scores or to the strengths and weaknesses, provide the information upon
which the selection was based -- the SSO’s evaluation.

2.17.7 Information that May Not Be Provided. FAR 15.505(f) and 15.506(e)
provide detailed lists of information that must not be provided in the debriefing. The prohibition

on providing "point-by-point comparisons of the debriefed offeror's proposal with those of other
offerors" is key. For this reason, it is advisable that the Government not have the other offerors'
proposals or the evaluation of those other offerors in the debriefing room. Some agencies take
the position that revealing detailed score information about the awardee may constitute providing
point-by-point comparisons. An exception to these limitations exists in the form of an "open
book debriefing" described below.

2.17.8 Personnel Attending Debriefings. The FAR notes that the CO is
responsible for the debriefing, but anticipates support from technical and legal counsel as
needed. Neither the SSO, the SEB chairperson, nor the individual SEB team members are
required to attend. Normally it is sufficient to have the CO, a technical evaluator, the executive
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secretary, and legal counsel attend the debriefing. It is a good practice to have counsel present,
particularly if the offeror indicates that its legal counsel will attend the debriefing, there are
indications that a protest may be filed, or that the procurement is significant based on dollar size,
complexity, or other sensitivity. On occasions where the CO does not have the knowledge or
expertise to explain the cost evaluation, it is advisable to bring someone who has that knowledge
and expertise. Notwithstanding this, the presence of other officials in the source selection process
(such as the SSO and the SEB chair) may aid in the presentation to the disappointed offeror and
add to the credibility of the source selection. These officials are particularly useful in explaining
the basis for the selection decision and the results of the SEB's evaluation of the offeror's
proposal. As the number and type of participants in the debriefing grows, however, the CO must
diligently prepare to control the communication. It is important that all Government participants
be thoroughly prepared to defend their evaluations. Coordination with legal counsel is critical.

2.17.9 Common Problems in Debriefings. At the outset, the CO should state the
purpose of the debrief, which is to provide constructive feedback. The debrief is not intended to
change the outcome of the source selection decision.

2.17.9.1 Debating. As stressed above, the debriefer is charged with
providing information to the offeror about the procurement, not with reconsidering or debating it.
Thus, it is more important to listen to complaints about the evaluation results than to respond to
them. It is especially important not to speculate about what would have happened if the offeror
had proposed something different or a lower price.

2.17.9.2 Indefinite Conclusion. The debriefing should have a definite
conclusion so that the time when the offeror's protest clocks begin to run is clear. Once DOE has
provided the required information and the offeror has finished asking its questions about whether
proper source selection procedures were followed, the CO should indicate that the debriefing is
concluded. This means that it is strongly ill-advised to tell a protester that "we'll get back to you"
on a topic. If necessary, take a short break during the debriefing and seek whatever advice or
information or document is needed. A well-prepared debriefing team almost never needs an
additional day to provide required information or respond to relevant questions.

2.17.10 Recording the Debriefing. The Government is not required to record the
debriefing nor permit the debriefed offeror to make an audio or video recording. DOE COs have
generally denied offerors' requests to record a debriefing. If the CO considers agreeing to a
request to record the debriefing, he or she should insist that two identical recordings be made and
one be left with the agency. This will avoid disputes over whether the recording was altered in
some way. The CO must prepare a summary of the debriefing and include it in the contract file.

2.17.11 Untimely Debriefing Requests Should Be Accommodated. If an offeror
does not request a debriefing in a timely fashion, but later requests a debriefing, the better
practice is to provide the debriefing but to be clear that it is an accommodation, not a "requested
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and required" debriefing. The CO should, however, insist that the request be in writing and
should include documentation in the file that the debriefing was not timely requested.

2.17.12 Debriefing the Awardee. While debriefings are commonly provided to
unsuccessful offerors, FAR 15.506(a)(1) allows for debriefings of the awardee, as well.

2.17.13 Debriefs in Protest Situations. Sometimes an offeror will protest or state
its intent to protest before the debriefing. This does not affect its right to a debriefing. In these
cases, it is prudent to involve legal counsel.

2.17.14 Caucuses During the Debrief. It is advisable to take breaks during the
debriefing if the Government needs to caucus concerning a question. Such discussion should take
place in a different room and out of the hearing of the offeror. In addition, a break can be useful
to permit the offeror to consolidate its questions and recover its composure.

2.17.15 Do Not Obsess. While the debriefers should make every effort to be
accurate during the debriefing, keep in mind that the statements made in a debriefing will
virtually never form the basis of a GAO decision to sustain a protest. There are legions of denied
protests where the information provided at the debriefing was inaccurate in some way or where
the protester claims it was told one thing at the debriefing while the evaluation record shows the
opposite. Moreover, GAO will not address the quality of the debriefing in a protest decision.

2.18 SEB Lessons Learned.

As mentioned earlier, MA-621 must collect and disseminate SEB lessons learned. A template for
documenting SEB lessons learned is available in the STRIPES Library.

2.18.1 Documentation Requirement. For acquisitions whose dollar value exceeds
$25 million, each SEB shall document lessons learned using the template. The lessons learned
should be submitted to MA-621 via email within 45 calendar days of the completion of
debriefings. For acquisitions whose dollar value is less than $25 million, it is recommended that
SEB’s document lessons learned using the template, and make them part of the contract file.

2.18.2 Lessons Learned Database. MA-621 will maintain a database of all DOE
SEB lessons learned for acquisitions whose dollar value exceeds $25 million. The database is
monitored for trends that develop.

2.18.3 Lessons Learned Dissemination. MA-621 will disseminate the lessons
learned to each SEB within thirty days of the SEB being formally established. Any trend analysis
that exists will accompany the lessons learned.
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3.0 List of Attachments

1 — Non-Disclosure Agreement for Non-Federal Evaluators

2 — Government Notice for Handling of Proposals
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Attachment 1 — Conflict of Interest Non-Disclosure Agreement for Non-Federal Evaluators

Conlflict of Interest and Non-Disclosure Acknowledgement

In anticipation of my provision of advisory and support services for the Department of Energy
under Contract Number [INSERT CONTRACT NUMBER],

I, (Print Name), acknowledge the following:

(a) Tunderstand that during the course of proposal evaluations under this contract, [ may
obtain access to confidential or proprietary business, technical, or financial information
belonging to the Government or other entities, including but not limited to Department plans,
policies, reports, studies, financial plans, internal data protected by the Privacy Act of 1974 (5
U.S.C. 552a), data which has not been released or otherwise made available to the public;

(b) TIhave read, and am familiar with, the applicable restrictions regarding organizational and
personal conflicts of interest set forth at FAR Subpart 9.5, DEAR 952.209-72, DEAR
970.0371-6 and (name of Contractor) policies and procedures;

(c) To the best of my knowledge and belief, no conflict of interest exists that may--

(1) Result in my participation on a particular matter involving a procurement that will have a
direct and predictable effect upon my financial interest;

(2) Diminish my capacity to impartially assist in the review of applications in response to a
solicitation; or

(3) Result in a biased opinion or unfair advantage.

(d) In making the above statement, I have considered all the following factors that might
place me in a position of conflict, real or apparent, regarding proposal information:

(1) All my stocks, bonds, other outstanding financial interests or commitments;

(2) All my employment arrangements (past, present, and under consideration); and

(3) All financial interests and employment arrangements of my spouse, minor children, and
other members of my immediate household as well as my general partners, or any organization
in which I serve as an officer, director, or trustee, or with whom I am negotiating for
employment.

(e) Ihave a continuing obligation to disclose any circumstance that may create an actual or
apparent conflict of interest. If I learn of any such conflict, I will report it immediately to my
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supervisor, the Laboratory legal counsel and as otherwise required by Laboratory policy. The
Laboratory Contractor, will, in turn, appropriately advise the Contracting Officer and/or his or
her designated representative, and I will perform no more duties related to the procurement
until I receive instructions on the matter.

(f) Tagree to treat this information as proprietary and confidential and comply with agency
procedures for the protection of such information (including electronic information) and use
my best efforts to safeguard such information. I will not disclose the contents of, nor release,
any such information to anyone either during or after the period of performance of Contract
Number [INSERT CONTRACT NUMBER] other than:

(1) To individuals within my organization that are directly concerned with the performance
of this contract and who have executed this Conflict of Interest and Non-Disclosure
Acknowledgement;

(2) To other individuals designated by the DOE Contracting Officer; or
(3) Pursuant to an order from a court of competent jurisdiction.

(g) Whenever DOE furnishes any proposal information to me, I agree to use such
information only for the purposes stated in a task or subtask assignment and to treat the
information obtained in confidence. Further, I will not use such information for my own
private gain or the private gain of others. This requirement for confidential treatment applies to
information obtained from any source, including the offeror, without restriction. Any notice of
restriction placed on such information by either DOE or the offeror shall be conspicuously
affixed to any reproduction or abstract thereof and its provisions strictly complied with. Upon
completion of my duties, I will return all copies to the DOE office that initially furnished such
information.

Signature/Date:
Name/Title:
Organization:
Phone number:
Email address:

Return to Contracting Officer/Selection Official
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Attachment 2 — Government Notice for Handling Proposals

Government Notice for Handling Proposals

This proposal shall be used and disclosed for evaluation purposes only, and a copy of this
Government notice shall be applied to any reproduction or abstract thereof. Any
authorized restrictive notices which the submitter places on this proposal shall also be
strictly complied with. Disclosure of this proposal outside the Government for evaluation
purposes shall be made only to the extent authorized by, and in accordance with, the
procedures in DEAR subsection 915.207-70.

(End of Notice)
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Establishing Evaluation Criteria

Guiding Principles

o Evaluation criteria must represent the
areas of importance.

Always include cost/price and quality.

e More important criteria should be
weighted greater than less important
criteria.

® Proposals are to be evaluated solely on
the factors and sub-factors stated in the
solicitation.

[References: FAR 15.304]

1.0 Summary of Latest Changes

This update makes administrative changes.
2.0  Discussion

This chapter supplements other more primary acquisition regulations and policies contained in the
references above and should be considered in the context of those references.

2.1 Overview. This section discusses the development of evaluation criteria for use in
best value, competitive source selection.

2.2 Background. The purpose of the proposal evaluation process is to provide a
mechanism to determine which offers submitted in response to a solicitation best meet the
Government's stated needs. The proposal evaluation results in an assessment of the offeror's
ability to successfully accomplish the contract. Because the source selection decision is based on
the proposal evaluation, it is important that the evaluation criteria clearly reflect the
Government's need and facilitate preparation of proposals that best satisfy that need; provide
for an accurate evaluation of an offeror's proposal; represent key areas of importance and
emphasis to be considered in the source selection decision, and support meaningful
discrimination and comparison between and among competing proposals.

23 Establishing Evaluation Criteria. Consistent with the FAR, the evaluation
criteria and their relative importance shall be expressed in the solicitation and proposals shall be
evaluated only on the basis of those criteria. In addition, the solicitation must state the relative
importance of price to all of the other evaluation criteria. In doing so, offerors are informed of
the factors that the Government will consider in determining which proposal best meets its needs,
and may use this information to determine how to best prepare their proposals.
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The FAR provides broad guidance on establishing evaluation criteria. In summary, this guidance
(see 15.304) provides that:

e [Evaluation criteria should be tailored to each acquisition and include only those
factors which will have an impact on source selection;

e The nature and types of evaluation criteria to be used for an acquisition are
within the broad discretion of the agency;

e Price or cost must be evaluated in every source selection;

e Past performance must be an evaluation factor (in accordance with the FAR
criteria in 15.304), unless the contracting officer, in writing, determines
otherwise; and

¢ Quality must be addressed in every source selection in "non-cost factors."

As a rule of thumb, evaluation criteria should reflect areas necessary to determine the merit of a
proposal, pertinent to the Government's stated requirements, and measurable to permit qualitative
and quantitative assessment against the rating plan.

2.3.1 Cost Factors. As previously noted, the FAR requires that cost or price
must be evaluated in every selection. Because contracts can only be awarded at costs or prices
that have been determined to be reasonable, cost reasonableness must always be evaluated. In
addition, cost realism (an assessment of whether the costs proposed by an offeror are realistic,
reflect a clear understanding of the work, and are consistent with other parts of the proposal)
must be considered when a cost-reimbursement contract is contemplated.

In some instances, the evaluation of cost or price may include not only consideration of the cost
or price to be paid to the contractor, but other costs that the Government may incur as a result of
awarding the contract. Examples of these latter costs include re-training costs, system or
software conversion costs, power consumption, life cycle costs, and transportation costs. In
these cases, the solicitation should clearly identify other costs that will be considered in the
evaluation.

2.3.2 Non-Cost Factors. Non-cost factors address the evaluation areas
associated with technical and business management aspects of the proposal. Examples of non-
cost factors include technical and business management related areas such as technical approach
and understanding, capabilities and key personnel, transition plans, management plan,
management risk, and corporate resources. The level of quality needed by the Government in
performance of the contract is an important consideration in structuring non-cost factors.

2.4  Evaluation Standards. The development and use of standards is the key to
uniform application of evaluation criteria. Standards establish the minimum level of acceptability
for a requirement and provide the basis on which the ratings above and below the minimum level
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are set. Stated another way, a standard is the measurement baseline that will be used by the
Government evaluator to determine whether a proposal meets, exceeds, or fails to meet a
solicitation requirement. Standards, by providing a consistent and uniform measurement target,
promote an objective evaluation of proposals.

Standards may be quantitative or qualitative in nature. Regardless of whether a standard is
quantitative or qualitative in nature, the standard should be:

o Structured to specify the minimum acceptable level and the levels above and
below the minimum that ratings can be assigned;

o Developed using precise language that is clearly and easily understood by the
evaluators. Structured to evaluate substance, not form; and

o Consistent with the minimum requirements of the Statement of Work.

In developing standards, there sometimes is a tendency to be overly aggressive by establishing
highly detailed, or a large number of, standards under the assumption that this approach will
improve the quality of the evaluation. In most cases, the result is just the opposite. Too many, or
overly detailed, evaluation standards may lead to a leveling of ratings and thereby result in an
inability to meaningfully discriminate among proposals. Conversely, standards that are overly
broad also may make differentiation between proposals difficult and frustrate evaluators' efforts
to agree on ratings. Likewise, "go/no go" standards are not as effective in best value decisions
because they do not adequately identify varying degrees of superiority or inferiority.

2.5 Relative Importance of Evaluation Criteria. After determining the evaluation
criteria, their relative importance must be established. The relative importance of the factors and
sub-factors that comprise the evaluation criteria must be consistent with the source selection
objectives and the solicitation requirements. There are several methods that may be used to
establish the relative importance of the evaluation criteria. The first approach involves statements
that establish a prioritization or tradeoff between factors. For example, the evaluation scheme
may provide that cost is slightly more important than "technical approach" but less important than
"key personnel." The relative importance of criteria also may be structured through the use of
numerical weights, such as points or percentages. A third way to express the relative importance
of evaluation criteria is through the use of decision rules. Essentially, a decision rule is a
judgmental statement that is used to determine how a criterion will be treated under certain
conditions. One way of expressing a decision rule would be "if the management factor is rated
less than satisfactory, then the entire proposal is unacceptable." Of these three possible
approaches, the use of a prioritization or trade-off technique provides greatest flexibility for the
source selection official when making trade-off decisions between non-cost factors and the
evaluated cost/price.

2.6  Rating Mechanisms. The FAR does not prescribe one best approach for rating
proposals. Accordingly, agencies are free to design rating plans which best meet their needs in
light of the facts, circumstances, and requirements of a particular procurement. Typically,
numerical, adjectival, or color coding rating schemes have been relied on for proposal
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evaluations. The key in using a rating system is consistent application by the evaluators.
Regardless of the approach selected, supporting narrative documentation should be developed
which explains the basis for the ratings, and identifies strengths, weaknesses and discriminators.
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Management Reserve and Contingency

Guiding Principle

e Effective contract pricing requires understanding the distinctions between the
Federal Acquisition Regulation (FAR) term “contingency” and the
program/project management terms “management reserve” and “contingency.”
Neither management reserve nor contingency (as defined in the DOE 413
series of directives) may be used in the pricing of contract actions.

References: [FAR Subpart 15.4]

1.0 Summary of Latest Changes

This is a new Acquisition Guide chapter. It applies to all contracts.
2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
does not cover efforts and projects performed for DOE by other Federal agencies.

This guide chapter provides guidance to contracting officers on: the distinctions between the
Federal Acquisition Regulation (FAR) term “contingency” and the program/project management
terms “management reserve” and “contingency;” and the effect of those distinctions on contract
cost/pricing actions.

2.1 Definitions.

2.1.1 DOE 413.3. The DOE 413.3 series of directives defines management
reserve as “(a)n amount of the total contract budget withheld for management control purposes
by the contractor. Management Reserve is not part of the Performance Measurement Baseline.”
Contingency is defined as “(t)he portion of the project budget that is available for risk
uncertainty within the project scope, but outside the scope of the contract. Contingency is
budget that is not placed on the contract and is included in the Total Project Cost.”

2.1.2 FAR. FAR 31.205-7(a) defines contingency as “a possible future event or
condition arising from presently known or unknown causes, the outcome of which is
indeterminable at the present time.” The FAR does not have a definition for “management
reserve” nor does it define contingency the same way as the DOE 413.3 series of directives does.

2.2 The DOE 413 Series of Directives.

1
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2.2.1 Management Reserve. The DOE 413 series of directives, consistent with
applicable Office of Management and Budget circulars and industry standards such as
ANSI/EIA-748- A, identifies the term “management reserve” as a project management tool. As
such, management reserve is calculated by the contractor after the Government and the
contractor have agreed to the contract price to facilitate project management discipline. Often a
contractor will initially calculate the amount of management reserve by considering the potential
cost impact of uncertain events, i.e., risks that may be realized during contract/project
performance and that, once realized, will affect the cost to perform the contract requirement.
Examples are the recent price volatility in construction materials such as steel and concrete or
less than anticipated productivity. Depending on its analysis of risk, the contractor may decide
to hold back a certain amount of funding from its construction cost centers in order to cover the
uncertainty of performance or overruns.

2.2.2 Contingency. The DOE 413 series of directives defines “contingency’ as
a Federal budgetary concept. Contingency is developed for budget purposes only. Contingency
is the federally withheld amount used to fund requests for equitable adjustments with entitlement
and changes under all contracts and contractor overruns on cost reimbursable contracts.

2.2.3 Contract Pricing. The terms management reserve and contingency are
established in the DOE 413 series of directives for capital asset program/project management
and budget identification purposes. They do not apply to the contracting officer’s pre-award
position of contract (and modification) pricing.

2.3  FAR 31.205-7 Contingencies. FAR Part 31 provides guidance to contracting
officers regarding treatment of various types and categories of cost, including costs for
“contingencies” as defined at FAR 31.205-7.

2.3.1 Categories of Contingencies. FAR 31.205-7(c) states that in connection
with estimates of future costs, contingencies fall into two categories.

e Those that may arise from presently known and existing conditions, the effects of
which are foreseeable within reasonable limits of accuracy, e.g., anticipated costs
of rejects and defective work. Contingencies of this category are to be included in
the estimates of future cost so as to provide the best estimate of performance cost.
(FAR 31.205-7(c)(1))

e Those that may arise from presently known and unknown conditions, the effect of
which cannot be measured so precisely as to provide equitable results to the
contractor and to the Government. Contingencies of this category are to be
excluded from cost estimates under the several items of cost, but should be
disclosed separately (including the basis upon which the contingency is
computed) to facilitate the negotiation of appropriate contractual coverage. FAR
cites as examples severance pay, insurance and indemnification, and maintenance
and repair costs. (FAR 31.205-7(c)(2))



Acquisition Guide Chapter 15.401 October 2019

2.3.2 When Contingencies Should Be Included In the Cost Estimate. In the case
of FAR 31.205-7(c)(1), when the underlying sources and causes of performance uncertainty are
known and the most likely cost effects of such uncertain events/conditions can be projected
within reasonable limits of accuracy, they should be included in the contracting officer’s estimate
of fair and reasonable cost. An example is direct labor/material escalation in accordance with
standard estimating procedures. Normal escalation costs can be reasonably and accurately
projected and therefore meet the definition of allowable contingency costs.

2.3.3 Burden of Proof. For a proposed contingency cost (as with any proposed
cost), the contractor has the burden of proof in demonstrating its proposed cost is reasonable,
which includes demonstrating the reasonableness of any estimating method. Contracting officers
should categorically reject any proposed cost or estimating technique that the contractor does not
prove is reasonable and should give no credence to any estimating technique--regardless of its
sophistication, complexity, or former use--that is not fully explained, reasonable, and appropriate
to the circumstances.

2.3.4 Narrow Interpretation of Allowable Contingency. The FAR 31.205-
7(c)(1) allowable contingency is limited to presently known and existing conditions whose
effects are foreseeable within reasonable limits of accuracy and should be interpreted very
narrowly and as part of a discrete cost element that can be accurately priced. FAR 31.205-
7(c)(1) does not provide for contingency to be priced as a separate element of cost or cost
objective.

2.3.5 Unallowable Contingency. Contingency that is not covered under FAR
31.205-7(c)(1) is covered by FAR 31.205-7(¢c)(2). FAR 31.205-7(c)(2) contingency should not
to be priced into the contracting officer’s fair and reasonable estimate of contract cost either as
part of a cost element such as direct labor or material or as a separate contingency cost element.
FAR 31.205-7(c)(2) provides that the contracting officer may provide contractual coverage of
contractor specifically identified contingencies. For instance, in a period of economic
uncertainty the contracting officer might decide that it is not practical to estimate a fair and
reasonable material escalation factor. In this case FAR 31.205-7(¢)(2) would allow the
contracting officer to exclude any amount for material escalation in the negotiated contract price
and to include an economic price adjustment clause in the contract. This is separate from the
determination of the appropriate profit/fee.

2.3.6 Profit/Fee. There are a number of uncertainties inherit in the type of work
the Department asks contractors to perform. Examples are the type and extent of contamination,
the quantity of soil or groundwater requiring remediation, changes in the regulatory environment,
and availability of waste disposal sites. Contingencies for these types of uncertainties should
not be priced into contract actions to the extent they are addressed by the terms and conditions of
the contract (for example, the Changes clause and the Differing Site Conditions clause).

In addition, contracting officers should not include in the contract price any
management reserve, contingency, or other similar amount with or without profit/fee to cover
any prospective requests for equitable adjustments, changes, or risks that might or might not
occur during performance. If such events materialize, to the extent the contractor can establish
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entitlement, the contracting officer may negotiate appropriate adjustments to the contract price in
accordance with the applicable contract clauses.

There are always risks in the performance of a contract. A large part of the
sharing of these risks between the contractor and the Government is normally established by the
contract type. Regardless of the contract type, the contractor always assumes a certain amount of
risk. The contractor assumption of normal risk is recognized in the profit/fee that the
Government makes available to the contractor. Thus the contracting officer should not attempt
to provide contractual coverage for all contingencies that a contractor may identify when using
DOE’s Weighted Guidelines.

2.3.7 Proscriptions. Contracting officers shall not -

e Use either management reserve or contingency (as defined in the DOE 413 series
of directives or similar project management concepts) in the pricing of contract
actions, even if they have been validated as part of the project management
process.

e Except as narrowly allowed by FAR 31.205-7(c)(1), price estimated costs for
contingencies into DOE contract actions and shall not pay any profit/fee to
compensate for excluding such contingencies from the contract price.

¢ Include in the contract price any amount (for management reserve, contingency,
etc.) to cover prospective requests for equitable adjustments, changes, or risks that
might or might not occur during performance.

e Relieve the contractor of its responsibility to demonstrate that its proposed costs
are reasonable and its estimating techniques are sound.
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Pricing Contract Modifications

Guiding Principles

Contracting Officers should ensure that all the considerations the FAR requires are present
before concluding that cost analysis is not necessary to price a contract modification.

[References: FAR 15.404-1 and 15.404-4]

1.0 Summary of Latest Changes

This update: (1) changes the chapter number from 15.4-1 to 15.402 to align with the FAR, and (2)
includes administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in the
references above and should be considered in the context of those references.

2.1 The general rule for pricing a contract modification is to price it exactly like any other
contract action. If cost or pricing data is required, the contracting officer: must obtain it; must use cost
analysis to evaluate the reasonableness of individual cost elements; and should use price analysis to verify
the overall price is reasonable. If cost or pricing data is not required, the contracting officer must use
price analysis to determine the price is fair and reasonable.

2.2 One interesting scenario that arises occasionally is the requirement to price a modification
to a contract where the contract was awarded under adequate price competition. Since no cost or pricing
data was obtained under the original award and no cost analysis was performed, the contracting officer
faces the possible need to obtain cost and pricing data and perform cost analysis for the first time under
the contract. As with all pricing actions, however, the FAR encourages the contracting officer to
determine if he or she can forego obtaining cost or pricing data and performing cost analysis by using
price analysis to determine a fair and reasonable price.
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23 To justify using only price analysis, the contracting officer must establish the validity of the
comparison between the original contract prices and the proposed modification prices. So, if the
contracting officer is pricing a modification for a small addition for identical items shortly after a
competitive award, for example, he or she could quite possibly use the original award prices for the prices
in the modification. On the other hand, if the modification’s addition is not small, its items not identical,
or the time elapsed since contract award not insignificant, the contacting officer is much more likely to be
required by FAR to obtain cost and pricing data and perform cost analysis. Thus, a modification for
identical items to be priced shortly after award does not necessarily qualify as a situation where a simple
price analysis alone is sufficient. The reason is the quantity of items to be acquired might be large
enough to merit a dramatic price decrease from the award prices.

2.4  Finally, withregard to profit or fee for a contract modification, if price analysis alone
suffices, profit analysis is not appropriate. If cost analysis is required, the FAR language is particularly
clear—if the modification calls for essentially the same type and mix of work as the basic contact and is of
relatively small dollar value compared to the total contract value, the contacting officer may use the basic
contract’s profit or fee rate as the prenegotiation objective for the modification Otherwise, the contacting
officer must adhere to all profit negotiation requirements for sole source pricing actions.
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Weighted Guidelines

Guiding Principles

e Profit/fee is a motivator of efficient and effective contract
performance.

o Weighted Guidelines are a structured approach to determining
fair and reasonable profit/fee.

[References: FAR 15.404-4, DEAR 915.404, DOE Form 4220.23]

1.0 Summary of Latest Changes

This update: (1) reorganizes the discussion points to correspond with the sequencing on the DOE
Form 4220.23, (2) clarifies the treatment of indirect cost elements, (3) clarifies the treatment of
other direct costs, (4) modifies treatment of the productivity/performance adjustment factor, (5)
incorporates changes to the DOE Form 4220.23, and (6) includes editorial changes and technical
corrections.

2.0 Discussion

This chapter supplements acquisition regulations and policies contained in the above
references, and should be considered in that context. This chapter sets forth procedures (cited
at DEAR 915.404—4-70-8) to aid the contracting officer in the application of weighted
guidelines and to assure a reasonable degree of uniformity. This chapter is divided into two
parts: (1) the Weighted Guidelines Approach and (2) Instructions for Completing DOE Form
4220.23. The first part establishes the profit factors to be considered, the weight ranges for
these factors (also displayed at DEAR 915.404-4-70-2(d)), and the analysis needed to
determine the appropriate weight for each factor. The latter part conveys instructions for the
DOE Form 4220.23, which provides a consistent framework for application of relevant profit
factors and determination of fair and reasonable profit/fee.

2.1  No specific procedures prescribed at Government-wide level. Although the
Federal Acquisition Regulation (FAR) does not prescribe procedures for profit/fee analysis, it
does require consideration of certain factors (described at 15.404-4(d) as "profit-analysis factors"
or "common factors") for use in a structured profit/fee approach.

2.2 Actual profit/fee may vary. Regardless of the rigor of your analysis, the
contractor’s realized profit/fee may vary (see FAR 15.404-4(a) (1)). This is due to such factors as
contractor efficiency, contract type, and incurrence of unallowable costs.
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2.3 Applicability. DOE's structured approach for determining profit/fee objectives
is used when the contracting officer is required to perform a cost analysis (see FAR 15.404-

1(2)(3)).

2.4  Weighted Guidelines Approach. This section provides guidance on how to
evaluate the profit factors (see DEAR 915.404-4-70-2). In judging the value of each of the
seven factors — (a) contractor effort, (b) contract risk, (c) capital investment, (d) independent
research and development (IR&D), (e) special programs, (f) productivity/ performance, and
(g) other -- the contracting officer uses the definition, description, and purpose of the factors,
evaluating them as set forth below.

2.4.1 Contractor Effort. This broad factor addresses the resources needed to
do the job. Its subfactors — material, labor, overhead, other direct costs (ODCs), and general
and administrative (G&A) -- align with the cost elements typically found in proposals (see
DEAR 915.404-4-70-2, item I), and are described below.

2.4.1.1 Material Acquisitions. This subfactor accounts for the managerial
and technical effort necessary to obtain the required purchased parts, subcontracted services or
items, and other materials.

2.4.1.1.1 Maturity of Suppliers. The contracting officer
determines whether the contractor will obtain the material and tooling via routine orders
from readily available suppliers (a lower rating) or whether the contractor will need to
develop new sources (a higher rating). The contracting officer also considers the extent to
which the contractor must develop complex specifications, involving creative design or
close-tolerance manufacturing requirements (which may justify higher ratings).Supplier
maturity is particularly important when orders are of substantial value relative to the total
contract.

2.4.1.1.2 Supply Chain Management. The contracting officer
considers the managerial and technical efforts necessary for the contractor to award and
administer subcontracts, including efforts aimed at increasing competition. In general, supply
chains that involve many sources, complex components and instrumentation, sometimes-
incomplete specifications, and close surveillance may justify higher ratings.

2.4.1.1.3 Nature of materials. Proposed purchases of raw
materials or basic commodities, and of processed material (including components of standard
or near-standard characteristics) generally merit a lower rating. Conversely, purchases of
parts, assemblies, subassemblies, special tooling, and other products peculiar to the end-item
usually warrant a higher rating.

2.4.1.1.4 Intra-organizational transfers (IOTs). The contracting
officer considers the nature and difficulty of executing any proposed 1OTs, both for as
materials and commercial work. IOTs are normally simpler business transactions than
subcontracts with outside companies. Again, the more straightforward the transaction, the
lower the rating.
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2.4.1.2 Labor. This subfactor accounts for the talents, skills, and
experience levels of personnel employed for contract performance. In general, more
specialized and complex labor mixes will warrant higher ratings.

2.4.1.2.1 Technical and managerial labor. The contracting officer
considers the extent of unique scientific, engineering, or management talent needed, the
diversity of technical specialties, and the need for coordination. Project
management/administration labor, frequently proposed under architect-engineer (A-E)
contracts, is that of personnel who oversee and direct the work. Weighting may also take into
account the dollar value of projects supervised.

2.4.1.2.2 Manufacturing labor. The contracting officer analyzes
the mix of skilled and unskilled labor, as well as the contractor's manpower and supervisory
resources.

2.4.1.2.3 Support services are efforts not closely identifiable with
the above descriptions and may include labor assigned exclusively for contract performance,
such as on-site A-E firm employees performing activities such as accounting, contract
administration, cost engineering, and clerical work. The contracting officer reviews the mix of
professional services, para-professional services, along with the skill sets required, typically
weighting professional services higher than non-professional services.

2.4.1.3 Overhead. This subfactor includes the indirect costs associated
with direct labor. The contracting officer looks at the elements of overhead pools (e.g., fringe
benefits, utilities, supplies, etc.), and their impact on contract performance.

2.4.1.3.1 Routine vs. significant overhead costs. Routine
overhead costs are those that result from little or no effort on the part of the contractor (e.g.,
utility costs are incurred and paid, software licenses are renewed and paid, etc.); these are
given lesser profit consideration. Significant overhead costs, on the other hand, are those that
contribute greatly to contract performance (e.g., contractor business systems management). In
instances where managerial efforts are proposed as overhead, these are considered significant
overhead costs, and the need for problem-solving expertise should be considered. For example,
a contract for something unprecedented usually presents problems, so it would warrant a
higher profit consideration.

After looking at the key components of the overhead pool, the contracting officer aggregates
and weights them proportionally; this produces a composite value for the overhead subfactor.
Here the procedure differs from that used in the labor factor (where upper and lower limits are
absolute). For indirect costs, individual elements may be assigned values outside the range as
long as the composite value falls within the range.

2.4.1.3.2 Cost Accounting Standards (CAS)-exempt contracts.
Contractors whose accounting systems reflect only one overhead rate need not make changes
to reflect more details. The contracting officer can break down the aggregate indirect costs, on
a pro rata basis, classifying costs as technical, managerial, or engineering overhead,
manufacturing overhead, and/or general and administrative (G&A), and then evaluate based
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on the considerations listed above.

2.4.1.4 Other Direct Costs (ODCs). This subfactor addresses any
direct costs not proposed elsewhere, such as direct material or direct labor. The
contracting officer may approve as a direct cost, under certain circumstances (e.g.,
research and development contracts), certain types of expenses typically treated as
indirect costs under other contracts. Examples include travel and subsistence,
consultants, telephone costs, computer costs, and reproduction of reports.

2.4.1.5 G&A. This subfactor addresses higher-level indirect activities,
such as those conducted at the corporate level. Again, the contracting officer analyzes the
composition of G&A pools, as well as how these activities contribute to contract performance.
Independent Research & Development (IR&D) efforts are excluded from the analysis of G&A,
as IR&D is considered separately.

2.4.1.6 Facilities Capital Cost of Money (COM) is not to be included in any
aspect of the Contractor Effort factor, as it is considered separately. See the discussion at 2.4.3,
Capital Investment (Facilities).

2.4.2 Contractor Cost Risk. This factor recognizes that certain contracts (and
contract types) are more likely to result in financial loss due to cost overruns and unallowable
costs. DOE policy maintains that contractors not only bear an equitable share, but are also
compensated for, the cost risk. This factor does not include risks associated with loss of
reputation, commercial market share, potential profit in other markets, or any risk on the part
of the contracting activity (e.g., the risk of not acquiring an effective product or service).
Subfactors include contract type, reliability of cost estimate, differing circumstances, nature of
the work, and subcontracting.

2.4.2.1 Contract type. Contract type is the most basic manifestation of
cost responsibility assumed by the contractor, with extremes ranging from cost-plus-fixed fee
(CPFF, lowest cost risk to contractor) to firm-fixed-price contract (FFP, highest cost risk to
contractor).

2.4.2.2 Reliability of cost estimate. Estimates upon which contract
pricing are based also contribute to the risk of cost overruns. Accordingly, the contracting
officer considers the reliability of the cost estimate. For example, estimates reflecting firm
vendor quotes are highly reliable, and are therefore lower risk. Estimates based on engineering
judgment are less reliable, and are therefore higher risk to the contractor.

2.4.2.3 Differing circumstances. Although Table 1 provides weight
ranges for each contract type, the contracting officer must consider contract type in concert
with the pricing strategy. For instance, a fixed-price-incentive contract that is closely priced
with a low ceiling price and high incentive share may be tantamount to a firm-fixed-price
(FFP) contract. The converse is also true: A fixed-price incentive (firm target) contract with a
high ceiling and low share ratio can resemble a cost-plus-incentive-fee (CPIF) contract. There
are many permutations of this theme: A term in a CPIF contract that places unlimited, negative
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fee adjustment risk on the contractor would create a contract similar to an FPIF contract.

2.4.2.4 Nature of the work. The contract may not closely fit a specific
category shown. For example, effort under a particular A-E contract may better fall into the
category of R&D, rather than services. Judgment is required, therefore, in establishing the
category and weights to be applied in each case.

2.4.2.5 Subcontracting. The contractor's subcontracting program may
have a significant impact on the contractor's cost risk level. This consideration is a part of the
contracting officer's overall evaluation of cost risk.

2.4.3 Capital Investment (Facilities) is an imputed cost (see FAR 31.205-10).

Not all offerors include capital investment in their pricing models. When it is proposed, the

contracting officer quantifies the investment risk associated with the contractor’s facilities. In

brief, the following steps occur:

(a) Determine the facilities capital used. Divide the facilities capital cost of money allowed
on the contract by the cost of money rate from the U.S. Treasury.
https://www.fiscal.treasury.gov/fsservices/gov/pmt/promptPayment/rates.htm

(b) Add the facilities capital employed to the DOE Form 4220-23 ("net book value of
Allocated Facilities Cost” block), assign a value to the profit factor, considering:

General cost-effectiveness of the facilities employed;

e Nature of facilities (general purpose will be rated low; special purpose will be rated
high);
Age of the facilities;
Relationship of the facilities’ remaining useful life to the length of the program(s)
or contract(s) to which the facilities are dedicated;

e Special contract provisions that reduce the contractor's risk of recovery of
facilities capital investment (termination-protection clauses, multi-year
cancellation ceilings, etc.).

For new facilities, the contracting officer requests reasonable evidence that new facilities are
part of an approved investment plan, and that benefits to the Government will result. If the new
investment replaces existing assets, a lesser weight is assigned. On the other hand, new
industrial facilities and equipment receive maximum weight when they:

e Are to be acquired primarily for Government and DOE-related efforts;
Have a long service life, or a limited economic life due to limited alternative uses; or
e Reduce the total life cycle cost of the products or services to DOE.

2.4.4 Independent research and development (IR&D). This factor incentivizes
contractors to: (1) invest in a viable IR&D program, considering its quality, scope, resources
employed, etc.; and (2) develop items with energy program applications with no direct
Government assistance and little or no indirect Government assistance. The weighting is based
on the amount of assistance provided by the Government through development cost allowance
under previous contracts and the extent to which the contractor already has been compensated
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for independent development through prior sales of identical items or services.

2.4.5 Special program participants. This factor incentivizes contractors with
outstanding participation in the Government's socioeconomic programs (i.e., small
businesses, small disadvantaged businesses, women-owned small businesses, labor surplus,
energy conservation, and other special programs). Generally, participation rated merely
satisfactory is assigned a weight of zero. Additionally, evidence of poor participation may
result in a negative weight.

2.4.5.1 Government small business and small disadvantaged business
subcontracting programs. Contractors who expend unusual effort in assisting, and
effectively subcontract with small and small disadvantaged concerns (particularly for
development-type work likely to result in production opportunities) should be given
favorable consideration. Conversely, lower weights will be given to contractors who
demonstrate unwillingness to support these Government policies.

2.4.5.2 Labor surplus area program. Contractors who make a significant
effort to find jobs and provide training for the unemployed, or who promote subcontractor
utilization of certified eligible concerns, should be given favorable consideration.

2.4.5.3 Energy conservation programs. Contractors with
accomplishments and initiatives in the arena of energy conservation, as well as the execution
of other special Government programs, should be given favorable consideration.

2.4.6 Other considerations. Other situations may justify consideration of a
profit allowance in addition to what is identified elsewhere in the guidelines. These
situations are to be identified, along with the rationale for their use, in the price negotiation
memorandum. Within this context, a satisfactory or average effort is accorded a zero
weight. An extraordinary effort may increase the pre-negotiation profit objective by an
amount not to exceed 4% of the objective costs (see Block 4f of the DOE Form 4220.23).
Examples of such considerations are described below.

2.4.6.1 Cost-control measures. This subfactor benefits prospective
contractors who have performed similar tasks effectively and economically, or who have
taken cost-control measures that benefit Government contracts. Among other things,
consideration is given to efforts to improve or develop new product, manufacturing, or
performance technologies to reduce production cost.

2.4.6.2 Complexity of R&D or services assignment. This subfactor
applies when a contract, such as an A-E contract, relates to a DOE project facility. The
following complexity categories are used to establish the appropriate weight:

Class A—Manufacturing plants involving continuous closed processes or other
complicated operations requiring a high degree of design layout or process control;
nuclear reactors; atomic particle accelerators; complex laboratories or industrial units
especially designed for processing, testing, or handling highly radioactive materials; and
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facilities to be used for research, development, experimental, or demonstration
purposes, involving advanced or unique design considerations that are peculiar to the
purposes for which the facility is built.

Class B—Normal manufacturing processes and assembly operations such as ore
dressing, metal working plants and simple processing plants; power plants and
accessory switching and transformer stations; water treatment plants; sewage disposal
plants; hospitals; and ordinary laboratories.

Class C—permanent administrative and general service buildings, housing, roads,
railroads, grading, sewers, storm drains, and water and power distribution systems.

Class D—Construction camps and facilities and other temporary construction.

2.4.6.3 Operating capital. This subfactor addresses the level of operating or
working-capital investment required for effective contract performance. This level will vary
depending on such circumstances as the nature of the work, the duration of the contract,
contract type and dollar magnitude, the reimbursement or progress payment rate, the
contractor's financial management practices, and the frequency of and time lag between
billings and payments. When contractors invest relatively few dollars for operating capital
purposes (due to cost reimbursement and progress payment rates, or when an advance
payment method, such as a letter of credit, is used to finance the contractor), a negative
adjustment may be warranted.

2.4.7 Productivity/Performance. This factor reflects DOE’s policy of
encouraging contractors to modernize facilities and make other improvements, with the goal
of reducing future contract prices. Without consideration of this factor, a cost-plus-award-
fee (CPAF) contract might be awarded as the first of multiple contracts, but efforts to
increase productivity and reduce cost under the first contract would work against the
contractor, as pricing for follow-on contracts would reflect the lower cost baseline. To
mitigate potential loss of profit on a follow-on contract when productivity or performance
gains have reduced costs under a predecessor contract, an adjustment for productivity may
be included in the pre-negotiation profit objective of a follow-on acquisition.

2.4.7.1 Criteria for use of factor. The productivity factor may apply only
when the following criteria are met: (a) the pending acquisition is for a follow-on contract;
(b) reliable actual cost data relating to the predecessor contract(s) are provided, thus
demonstrating benefit to the Government.; and (c) changes in the configuration of the item
acquired and/or in the technical aspects of the services performed are not likely to affect
price comparability.

2.4.7.2 Basis for amount. The amount for a follow-on contract is based
on demonstrated cost savings from predecessor contract(s) that were driven by
productivity or other improvements. The following apply to this factor:

e The contractor submits and supports actual data on cost savings derived from

Page 7



Acquisition Guide Chapter 15.404-4 July 2017

productivity or other improvements.

e The estimated cost reduction for follow-on contract(s) is measured at the unit cost
level or equivalent.

e The lowest average unit cost or equivalent (exclusive of profit) for a preceding
performance period or production run serves as the unit cost baseline.

e The contractor isolates the portion of the cost decrease attributable to productivity
gains (as opposed to other factors, such as the effects of quality differences) between
the initial contract and the pending acquisition.

e The additional profit is calculated by adding a percentage, ranging from zero to 4% of the
base profit amount. The normal value is zero; for CPFF contracts, the added profit
should be zero. For CPAF, CPIF and Fixed Price Incentive contracts, the added profit
should range from zero to 2% of base profit. For FFP contracts, the added profit should
range from zero to 4% of base profit.

e The degree of review and validation of the data supporting this calculation is
commensurate with the materiality of this profit element in relation to the overall
price objective.

2.4.7.3 Flexible Methods. Both contracting officers and contractors may
use appropriate methods to quantify productivity gains. Any technique may be acceptable,
provided it equitably addresses the principles and procedures listed above.

2.4.8 Additional items. Pursuant to FAR 15.404.4, other items must be taken
into account when developing profit/fee objectives.

2.4.8.1 Eliminate Facilities Capital Cost of Money from the profit/fee
base. Although the pre-negotiation objective for profit/fee is based on the pre-negotiation
cost objective, any dollar amount for facilities cost of capital must be excluded from the
profit/fee base.

2.4.8.2 Contract modifications. Profit/fee objectives are to be based
exclusively on the contracting action being negotiated. With contract modifications, the basic-
contract profit rate may be used if both of these conditions are met:
(a) the modification involves the same type and mix of work as the contract, and
(b) the modification is of small dollar value relative to the total contract. If the modification
does not meet both of these conditions, a separate profit/fee analysis must be conducted in order
to establish the appropriate profit/fee objective for the contracting action.

2.4.8.3_Eliminate Government property from the profit/fee base. While
the pre-negotiation profit objectives are based on the negotiation cost objective, the contracting
officer must exclude the cost of the acquired property (limited to equipment as defined in FAR
45.101) and real property from pre-negotiation cost objective amounts, unless such property
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will be a deliverable (or part of a deliverable) under the contract.

Table 1. Risk Considerations by Contract Type

Risk
Category

Factors to Consider

Range of Risk Values

Contract Type

Equipment
and Supply
Contracts

Research and

Development
Contracts

Services
Contracts

Contractor
Cost Risk

Consider the contract
type (CPFF, CPIF, FPI,
FPR, FFP, T&M, LH,
FPLOE);

consider the degree to
which risks have been
transferred to
subcontractor through
contract type or terms
and conditions; consider
whether previous work
on undefinitized actions
reduce risks.

T&M and LH contracts
are evaluated as CPFF.

Cost risk range for
nonprofit organization
is-1to 0.

Cost Plus
Fixed Fee

010 0.5%

Cost Plus
Incentive

w/cost
incentives only

1to0 2%

w/multiple
incentives

1.5t03%

1.5t0 3%

1t02%

Fixed Price
Incentive

w/cost
incentives only

310 5%

2t04%

2t0 3%

w/multiple
incentives

410 6%

3t05%

210 3%

Prospective
Fixed Price Re-
Determinable

410 6%

3t05%

210 3%

Firm Fixed Price

6 to 8%

5t0 7%

3to 4%

Facilities
Invest-
ment

Consider the extent to which the facilities
used in performing the contract are
contractor owned. Consider the extent to
which the facilities result in productivity
improvements directly benefiting the

Government.

5 to 20%

Productivity/
Performance

Recognize investment in cost-reducing
facilities. Applies only to follow-on
manufacturing efforts. Actual cost data
must be present. The normal value is 0,
but an amount of up to 4% of the base
profit may be added depending on extent of
demonstrable savings achieved.

0to4%

IR&D

Consider the extent to which IR&D
contributes to the DOE mission.

1t04%

Other

Consider contribution towards
goals of socioeconomic programs.

Consider contractor’s past

performance.

-5to +5%
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2.5  Applying the DOE Weighted Guidelines. This section provides instructions for
filling out the DOE Form 4220.23, Weighted Guidelines Profit Objective, as depicted below
(also available as a fillable form in the STRIPES Library. DEAR 915.404-4-70-2 provides
details on the DOE weighted guidelines system, a structured approach to profit analysis.

2.5.1 Exceptions. DEAR 915.404-4-70.4 specifically exempts the contract
categories listed below, and states that contracting actions under the threshold at 48 CFR
15.403-4(a)(1) are exempted from the weighted guidelines requirement, unless the
contracting officer elects to use the approach.

Commercialization and demonstration type contracts;

Management and operating contracts (see DEAR 970.1504-1-1);
Construction contracts (see DEAR 915.404-4-71);

Construction management contracts (see DEAR 915.404-4-71);

Contracts primarily requiring delivery of material supplied by subcontractors;
Termination settlements; and

Contracts with educational institutions (see 915.404-4-70-6).

2.5.2 Special considerations. Several other contract categories are accorded special
consideration, from a weighted guidelines perspective, in the DEAR. They are:

e CPAF contracts (see DEAR 915.404-4-72); and
e Contracts with nonprofit organizations other than educational institutions (see
915.404-4-70-5).

2.5.3 DOE Form 4220.23. The following illustration shows details of the
placement of items on the Weighted Guidelines Profit form.
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WEIGHTED GUIDELINES PROFIT OBJECTIVE

1. CONTRACTOR a. Name b. Division (if any)
IDENTIFICATION

c. Street Address d. City e. State f. Zip

2. TYPE OF ACQUISITION ACTION (REFER TO FEDERAL PROCUREMENT DATA SYSTEMS-PRODUCT AND SERVICE CODES MANUAL, AUG 2015)

a. Supplies & Equipment  b. Research & Development
3. ACQUISITION a. Purchasing Offices b. Contract c. RFP/RFQ No.
INFORMATION Type
d. FY e. Contract No.
PROFIT OBJECTIVE COMPUTATION
PROFIT PROFIT Assigned Profit
CONSIDERATIONS MEASUREMENT BASE Ranges Weight Dollars
4. CONTRACTOR EFFORT
a. MATERIAL ACQUISITIONS: i tson Costs)
(1) Purchased Parts 1to3
(2) Subcontracted Items 1to4
(3) Other Materials 1to3
[(Tabar Camst
b. LABOR SKILLS:
(1) Technical & Managerial
(a)Scientific 10 to 20
(b)Project management/administration 81020
(c)Engineering 8to 14
(2) Manufacturing 4108
(3) Support Services 4to 14
[(Crerhead Costal
c¢. OVERHEAD
(1) Technical & Managerial St08
(2) Manufacturing 3to6
(3) Support Services 3to7
(D Castal 3to8
d. OTHER DIRECT COSTS
e. G & A EXPENSE (G A Expenses)
5t07
f. TOTAL CONTRACTOR BASE EFFORT BASE COSTS (Total Lines 4.0. thru 4.c.)
5. CONTRACT RISK [ Base Coste: Line 4.0, Col b
0to8
6. CAPITAL INVESTMENT (Facilities) [ NEY of Allocated Facilsties Costsi 51020
7. INDEPENDENT RESEARCH & DEVELOPMENT:
[(ABocsied 1R &1 Castal
a. PROGRAM INVESTMENT 5107
[{Base Proli & L 4.1 Col_e.
b. USE OF ITEMS DEVELOPED 0to0 20
L0
8. SPECIAL PROGRAM PARTICIPATION i Fiase Prafi $: Lme 4.1, Cal. e St0+5
9. OTHER CONSIDERATIONS i Hiase Prafi $: Lame 4.1 Cal. ey
-5to+5
10. PRODUCTIVITY/PERFORMANCE ADJUSTMENT Hase Proft & Liwe 4L Cel. b Otod
11. TOTAL PROFIT OBJECTIVE $0
12. SUMMARY CONTRACT PRICE OBJECTIVE: 13. REMARKS
a. Contractor Effort Base Costs (Line 4.f, Col b.)
b. IR & D Cost (Line 7.a, Col. B.)
c. Subtotal of Profit Base
d. Facilities Capital Cost of Money (CAS 414)
(Separately Computed)
e. Total Prospective Cost
f. Total Profit Objective (Line 11, Col. E.)
14. DATE: 15. PREPARED BY: 16. SIGNATURE

DEPARTMENT OF ENERGY
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2.5.4 DOE Form 4220.23 Instructions. Instructions for boxes 1 through
16 appear below.

Items 1 thru 3 —Acquisition Identification Information defines basic acquisition
information germane to profit analysis. Although these form requirements area are not
covered in this chapter, more information can be found in the Federal Procurement Data
Systems — Product and Service Codes Manual (August 2015).

Item 4 - Cost Objective by Cost Category details the Government’s pre-negotiation
objectives by cost category. The measurement base (column b) is the proposed cost or
price associated with each category (column a), broken down to the lowest subcategory.
For example, Material Acquisitions is broken down into three subcategories. Appropriate
weights will be applied to the cost or price of Purchased Parts, Subcontracted Items,
and/or Other Materials, rather than to Material Acquisitions as a whole.

e Be sure to exclude any facilities capital cost of money included in your cost
objectives from this portion of the DOE Form 4220.23.

e Be sure to exclude any government property (if applicable) included in your
cost objective from this portion of the DOE Form 4220.23.

e Item 4e should include G&A expenses and all IR&D/bid and proposal
expenses.

In selecting the appropriate profit range, the factors set forth in the following table are to
be used. The factors and weight ranges for each factor shall be used in all instances
where weighted guidelines are applied.

Item 5 —Contract Risk focuses on the degree of cost risk associated with the contract
type. In selecting the appropriate weight range, the designated weight ranges are
described in Table 1, Risk Considerations by Contract Type of the Weighted Guidelines
Application Section.

In assigning the appropriate value of each profit factor, use the normal value for the
proposed contract type, unless you can justify a higher or lower value. The normal value
is typically the midpoint of the range, except where otherwise noted (e.g., the normal
value for productivity/performance is 0). Elements to consider include:

Length of contract,

Adequacy of cost data projections,

Economic environment,

Nature and extent of subcontracted activity,

Contractor protection under contract provisions (e.g., economic price
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adjustment clauses),

Ceilings and share lines contained in incentive provisions, and

When the contract contains provisions for performance-based payments:

o The frequency of payments,

o The total amount of payments compared to the maximum allowable
amount specified at FAR 32.1004(b)(2), and

o The risk of the payment schedule to the contractor.

When determining the appropriate value to assign, also assess the extent to
which costs have been incurred prior to definitization of the contract
action. Your assessment must consider any reduced risk on both the pre-
definitization portion of the contract and the remaining portion of the contract.
When costs are incurred prior to definitization, generally regard the contract
risk to be at the low end of the range. If a substantial portion of the costs are
incurred prior to definitization, you may assign a value as low as 0, regardless
of contract type.

Consider the period of substantive performance that you use to select the

length factor:

o Is based on the time necessary for the contractor to complete the
substantive portion of the work.

o Is not necessarily based on the entire period of time between contract
award and final delivery (or final payment). It should exclude any periods
of minimal contract performance.

o Should not be based on periods of performance contained in option
provisions.

o Should not, for multi-year contracts, include periods of performance
beyond that required to complete the initial program year’s requirements.

o Should be based on a weighted average contract length when the contract
has multiple deliveries.

o May be estimated using sampling techniques provided the sampling
techniques produce a representative result.

After you determine the period of substantive performance, identify the

interest rate determined semi-annually by the Secretary of the Treasury under

Public Law 92-41. Calculate the working capital profit objective.

Item 6 —Capital Investment (Facilities) recognizes the contractor’s investment in land,
buildings, and equipment. To assign the appropriate value to equipment employed:

Relate the usefulness of the equipment to the goods or services being acquired

under the prospective contract.

Analyze the productivity improvements and other anticipated industrial base

enhancing benefits resulting from the investment in equipment, including:

o The economic value of the equipment, value, idleness, and expected
contribution to future energy needs; and

o The contractor’s level of investment in energy-related equipment as compared

with the portion of the contractor’s total business that is derived from the
DOE.
Consider any contractual provisions that reduce the contractor’s risk of

Page 13
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investment recovery (e.g., termination protection clause, capital investment
indemnification, and productivity-driven savings).

Item 7 - Independent Research and Development accounts for the extra risk of
developing items with energy program applications on the contractor’s own initiative.
For more details, see paragraph 2.4.4.

Item 8 — Special Program Participation applies to special circumstances relating to
rewarding outstanding achievement in contractor participation in the Government’s
Federal socioeconomic programs. For more details, see paragraph 2.4.5.

Item 9 - Other Considerations are for particular situations that may justify consideration
of a profit allowance in addition to those specifically identified elsewhere in the
guidelines. It may include a special factor that encourages contractors to reduce costs—
the cost efficiency factor. Contracting officers may use this factor only when the
contractor can demonstrate cost reduction efforts that benefit the pending contract. The
following criteria are helpful with evaluating whether to use the cost efficiency factor:

Actual cost reductions achieved on prior contracts;

Reduction or elimination of excess or idle facilities;

Contractor’s cost reduction initiatives (e.g., competition advocate programs,

technical insertion programs, obsolete parts control programs, spare parts

pricing reform, value engineering, and outsourcing of functions such as

information technology). Metrics developed by the contractor such as fully

loaded labor hours (i.e., cost per labor hours, including all direct and indirect

costs) or other productivity measures may provide the basis for assessing the

effectiveness of the contractor’s cost reduction initiatives over time;

Contractor’s adoption of process improvements to reduce costs;

Contractor’s effective incorporation of commercial items and processes; or
e Contractor’s investment in new facilities when such investments

contribute to better asset utilization or improved productivity.

When selecting the percentage to use for this special factor, the contracting officer has
maximum flexibility in determining the best way to evaluate the benefit the contractor’s
cost-reduction efforts will have on the pending contract. However, the contracting officer
should consider the impact that quantity differences, learning, changes in scope, and
economic factors such as inflation and deflation will on cost reductions.

Item 10 — Productivity/Performance Adjustment. Contracting officers may use this factor
only when the contractor can demonstrate benefit to the Government. It focuses on the
contractor’s prior demonstrated ability to perform similar tasks effectively and
economically. Paragraph 2.4.7 addresses this factor in more detail.

Item 11—Total Profit Objective is the sum of all profit objectives calculated in Items 4
through 9.

Page 14
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Item 12—Summary Contract Price Objective is a summary of the prospective negotiated
contract price objective.

Items 14 thru 16 - Contracting Officer Approval. The DOE Form 4220.23 must be signed
and dated by the contracting officer.

Page 15
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Provisional Payment of Fee
15.41

Guiding Principle

e When utilizing provisional payment of fee carefully specify both the
requirements the Contractor must meet to earn fee and the requirements it must
meet to be entitled to provisional payment of fee.

Reference: [FAR Subpart 16.4]

1.0 Summary of Latest Changes

This is a new Acquisition Guide chapter. It applies to all contracts except Management and
Operating contracts.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
does not cover efforts and projects performed for DOE by other Federal agencies.

This guide chapter provides guidance to Contracting Officers regarding on provisional payment
of fee, which is a topic not explicitly addressed in the Federal Acquisition Regulation.

2.1 Definitions.

2.1.1 Price. Price means cost plus any fee or profit applicable to the
contract.

2.1.2 Profit and Fee. The terms profit and fee are synonymous.

2.1.3 Incentive. Incentive means a term or condition (used only when a firm-
fixed-price arrangement is not appropriate) whose purpose is to motivate the Contractor to
provide supplies or services at lower costs and, in certain instances, with improved delivery or
technical performance, by relating the amount of profit or fee earned to the Contractor’s
performance.

2.1.4 Earned fee for an incentive means the fee due the Contractor by virtue of
its meeting the contract’s requirements entitling it to fee. Earned fee does not occur until the
Contractor has met all conditions stated in the contract for earning fee.
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2.1.5 Available fee for an incentive means fee the Contractor might earn but has
not yet earned.

2.1.6 Provisional payment of fee. Provisional payment of fee for an incentive
means the Government’s paying available fee to the Contractor for making progress towards
meeting the performance measures for the incentive before the Contractor has earned the
available fee. As “an authorized Government disbursement of monies to a contractor prior to
acceptance of supplies and services by the Government,” a provisional payment of fee falls under
the category of a contract financing payment as stated in the Definitions section of FAR Part 32.
The Government’s determination that the Contractor has met the requirements for the provisional
payment of fee for an incentive has no implications for the Government’s eventual determination
that the Contractor has or has not earned the associated available fee for the incentive.
Provisional payment of fee is a separate and distinct concept from earned fee. A contractor
could in some instances, for example, receive 100% of possible provisional fee payments yet not
earn any fee (the contractor would be required to return all of the provisional fee payments). A
contractor could in other instances, for example, receive 0% of possible provisional fee payments
yet earn the entire amount of available fee (it would not receive any fee payments until the
Government’s determination that the Contractor had earned the associated available fee for the
incentive).

2.1.7 Clause. Clause means a term or condition used in a contract.

2.2 Earned Fee. Articulating clearly in a contract what constitutes the Contractor’s
meeting the contract’s requirements entitling it to fee for an incentive (how and when the
Contractor earns fee) is a key aspect of contract formation. Under the FAR’s contract formation
and pricing construct and congruent with DOE fee policy, the concept of earned fee (similar to
the concept of an incentive) does not fit in perfectly with firm-fixed-price contracting. A firm-
fixed-price contract for one item (the simplest form of a fixed-price type contract) calls for the
Contractor to deliver one item and for the Government to pay (the price) the Contractor once,
upon performance, which occurs at contract completion. If the Contractor doesn’t perform, the
Government pays nothing (the Contractor works under the ultimate “incentive,” receiving neither
cost reimbursement nor fee if it does not perform).

2.2.1 Preference for Fixed-Price. DOE’s policy is to first consider the use of a
fixed-price contract. This contract type is most appropriate when supplies or services can be
objectively defined in a statement of work and the risks involved can be estimated with an
acceptable degree of certainty. Of all contract types, this contract type best matches DOE’s two
primary principles for aligning contract incentives, that is, it provides a contract that is structured
so that the Contractor is not rewarded if the taxpayers are not well served and it results in the
Contractor bearing responsibility for its actions.

2.2.2 Preference for Objective Performance Measures. If use of a fixed-price
contract is not appropriate and a cost-reimbursement contract is selected, DOE policy mandates
the Contracting Officer use objective performance measures as much as possible and only use
subjective performance measures if objective measures are not feasible. DOE policy also
mandates the Contracting Officer link all of, or a substantial portion of, the fee to the
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achievement of final outcomes rather than interim accomplishments. Ideally, the Contractor will
not earn fee for any incentive until it has completed the contract (or portion of the contract that
provides value to the taxpayer, such as completion of all of the requirements for a performance
based incentive). At the end of a major project, for example, if the Contractor has not met the
objective of the contract for that project, it should not receive fee for its performance on that
project.

2.2.3 Link Earning of Fee to Achievement of Final OQutcomes. In all cases a
contract’s price, incentives included in its price, and all other terms should reflect the
Government’s and the Contractor’s agreement to link, to the maximum extent practical, the
Contractor’s earning of fee to its achievement of final outcomes rather than interim
accomplishments.

2.2.4 Specify the Requirements to Earn Fee. It is a fundamental requirement of
DOE policy that if a contract includes an incentive it must specify unambiguously the
requirements the Contractor must meet to earn the fee for the incentive.

2.3 Provisional Payment of Fee. As stated above, ideally, Contractors will not earn
fee for any incentive until they have completed their contracts. It is evident, of course, that
delaying Contractors’ earning of fee will influence Contractors’ toward proposing higher fees—
because they will face greater uncertainly and bear higher financing costs. To mitigate this
upward influence on fees due to the delayed earning of fees, Contracting Officers may
sometimes determine it in the Government’s interest to provide some provisional payment of
fees. In some cases it may be appropriate to provide a mix of incentives in the contract with
different types of fee payments associated with different incentives. A contract might
appropriately be structured, for example, to allow some fee to be paid and earned as progress is
made, some fee to be paid provisionally (but not earned) until contract completion, and other fee
only to be earned and paid at contract completion.

2.3.1 Specify Requirements and Obligations. Before a contract may provide for
provisional payment of fee for an incentive, it must first specify unambiguously the requirements
the Contractor must meet to earn the fee for the incentive. After that requirement is met, if a
contract provides for provisional payment of fee for an incentive, the contract must stipulate the
requirements the Contractor must meet before the Government is obligated to pay fee,
provisionally, to the Contractor for that incentive and for the Contractor to have any right to
retain the provisionally paid fee.

2.3.2 Payment of Provisional Fee. The contract must also cover the following

arcas.

2.3.2.1 Contracting Officer’s Discretion. The contract must state the
Contracting Officer, at his/her sole discretion, determines if the Contractor has met the
requirements.

2.3.2.2 Calculation of Payment. The Contracting Officer’s calculation of
the amount of each provisional fee payment:
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e Will never be a set percentage, a fixed amount, or any other constant
value;

e Will be directly and expressly linked to continued performance, that
is, to continued progress towards eventually earning the available fee
for the incentive;

e Will be accomplished per explicit procedures expressed in the
contract; and

e With each successive payment, if any, will reflect the Contractor’s
cumulative performance to date.

2.3.2.3 Contractor’s Failure. If the Contracting Officer determines the
Contractor has not met the requirements to retain any provisionally paid fee and notifies the
Contractor, the Contractor must return that provisionally paid fee to the Government within 30
days. The Contactor’s obligation to return the provisional paid fee is independent of its intent to
dispute or its disputing the Contracting Officer’s determination.

If the Contractor fails to return the provisionally paid fee within 30 days of the Contracting
Officer’s determination, the Government, in addition to all other rights that accrue to the
Government and all other consequences for the Contractor due to the Contractor’s failure, may
deduct the amount of the provisionally paid fee from: amounts it owes under invoices; amounts
it would otherwise authorize the Contractor to draw down under a Letter of Credit; or any other
amount it owes the Contractor for payment, financing, or other obligation.

2.4 Contract Clause. Contracting Officers must include the Provisional Payment of
Fee clause, which is Attachment 1 to this guide chapter, in all contracts using provisional
payment of fee.

2.5  Best Practices. If providing for provisional payment for an incentive in a
contract, Contracting Officers must:

e Specify unambiguously in the contract the requirements the
Contractor must meet to earn the fee for the incentive;

e Include the attached clause; and

e Ensure all parts of the contract are congruent with the clause’s
requirements.

3.0 Attachments: Attachment 1 Provisional Payment of Fee
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Attachment 1

PROVISIONAL PAYMENT OF FEE

(a)Notwithstanding any other term or condition of this contract to the
contrary, this clause applies to and has precedence over all other terms and
conditions of this contract that provide for provisional payment of fee.

(b)The Contractor must notify the Contracting Officer immediately if it
believes any incongruence exists between this clause and any other term or
condition of this contract that provides for provisional payment of fee. If a
term or condition of this contract provides for provisional payment of fee but
fails to include all of the requirements of this clause, that term or condition
will be considered to include the omitted requirements.

(c)This clause conforms to the Federal Acquisition Regulation and
Department of Energy fee policy and constructs. The following definitions
and concepts apply.

(1) Price means cost plus any fee or profit applicable to the contract.

(2) The terms profit and fee are synonymous.

(3) Incentive means a term or condition whose purpose is to motivate the
Contractor to provide supplies or services at lower costs, and in certain
instances with improved delivery or technical performance, by relating the
amount of profit or fee earned to the Contractor’s performance.

(4) Earned fee for an incentive means fee due the Contractor by virtue of its
meeting the contract’s requirements entitling it to fee. Earned fee does not
occur until the Contractor has met all conditions stated in the contract for
earning fee.

(5) Available fee for an incentive means the fee the Contractor might earn but
has not yet earned.

(6) Provisional payment of fee for an incentive means the Government’s
paying available fee for an incentive to the Contractor for making progress
towards meeting the performance measures for the incentive before the
Contractor has earned the available fee.

(7) Provisional payment of fee has no implications for the Government’s
eventual determination that the Contractor has or has not earned the associated
available fee. Provisional payment of fee is a separate and distinct concept from
earned fee. The Contractor could, for example, receive 100% of possible
provisional fee payments yet not earn any fee (the Contractor would be required
to return all of the provisional fee payments). The Contractor could, for
example, receive 0% of possible provisional fee payments yet earn the entire
amount of available fee (it would not receive any fee payments until the
Government’s determination that the Contractor had earned the associated
available fee for the incentive).
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(8) Clause means a term or condition used in this contract.

(d)This contract’s price, incentives included in its price, and all other terms
and conditions reflect the Government’s and the Contractor’s agreement to
link, to the maximum extent practical, the Contractor’s earning of fee to its
achievement of final outcomes rather than interim accomplishments.

(e)Certain terms and conditions of this contract provide for provisional
payment of fee for certain incentives. Other terms and conditions of this
contract provide for each such incentive the requirements the Contractor must
meet to earn the fee linked to the incentive. The terms and conditions of this
contract that provide for provisional payment of fee for certain incentives
include for each such incentive the requirements the Contractor must meet
before the Government is obligated to pay fee, provisionally, to the Contractor
and for the Contractor to have any right to retain the provisionally paid fee.

(f)The Contracting Officer, at his/her sole discretion, will determine if the
Contractor has met the requirements under which the Government will be
obligated to pay fee, provisionally, to the Contractor and for the Contractor to
have any right to retain the provisionally paid fee.

(g)If the Contracting Officer determines the Contractor has not met the
requirements to retain any provisionally paid fee and notifies the Contractor,
the Contractor must return that provisionally paid fee to the Government
within 30 days:

(1) the Contactor’s obligation to return the provisional paid fee is independent
of its intent to dispute or its disputing the Contracting Officer’s

determination; and

(i1) if the Contractor fails to return the provisionally paid fee within 30 days of
the Contracting Officer’s determination, the Government, in addition to all
other rights that accrue to the Government and all other consequences for the
Contractor due to the Contractor’s failure, may deduct the amount of the
provisionally paid fee from: amounts it owes under invoices; amounts it would
otherwise authorize the Contractor to draw down under a Letter of Credit; or
any other amount it owes the Contractor for payment, financing, or other
obligation.

(h)If the Contractor has earned fee associated with an incentive in an amount
greater than the provisional fee the Government paid to the Contractor for the
incentive, the Contractor will be entitled to retain the provisional fee and the
Government will pay it the difference between the earned fee and the
provisional fee.
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Negotiation Documentation:
Pre-negotiation Plan and Price Negotiation Memorandum

Guiding Principle

e The primary purpose of a pre-negotiation plan is to ensure the Government has
developed negotiation objectives that will lead to a fair and reasonable price.

e The primary purpose of a price negotiation memorandum is to explain, in light
of the pre-negotiation plan, how the negotiated price was established.

References: [FAR 15.4, FAR 52.215-20, and FAR 52.215-21]

1.0 Summary of Latest Changes

This update: (1) revises the chapter number from 15.4-3 to 15.406 to align with the FAR, and (2) includes
administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in the
references above and should be considered in the context of those references. This chapter does not cover
efforts and projects performed for DOE by other Federal agencies.

2.1 The Purpose of the Pre-negotiation Plan and the Price Negotiation Memorandum.
Negotiating any pricing action when the price is not established by law, regulation, or competition requires
developing negotiation objectives. The scope and depth of the analysis supporting the objectives should be
directly related to the dollar value, importance, and complexity of the pricing action. When cost analysis is
required, formal documentation (comprising the pre-negotiation plan and the price negotiation
memorandum) is critical. The pre-negotiation plan must reflect a rigorous analysis, evaluation, and
examination by element of cost. The price negotiation memorandum must reflect the results of the
negotiation. Where there is a departure from the pre-negotiation plan, the price negotiation memorandum
must identify not only the negotiated results, but also explain, with the same scope and depth of the
analysis supporting the pre-negotiation objectives, why the negotiated results differ from the pre-
negotiation objectives.

The focus of this guide chapter is on Change Orders and Requests for Equitable Adjustment
(REAs). It can also serve as the basis for documenting price negotiations in the award of sole source
contracts whose prices are not established by law, regulation, or competition.

2.1.1 The Pre-negotiation Plan. The pre-negotiation plan is the official documentation of the
contracting officer’s negotiation objectives relating to pricing, technical, business, and contractual issues.

1
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It assists in the contracting officer’s determination of a fair and reasonable price. It must document the
pertinent issues to be negotiated, the cost objectives, and the profit or fee objective. Because it serves as
the basis of the negotiation, the pre-negotiation plan should fully explain the contractor’s and
Government’s positions. The pre-negotiation plan template found at Attachment A of this guide chapter is
provided to assist contracting officers in their analysis. Contracting activities are encouraged, through
implementation level procedures, to establish additional templates aligned with their specific needs.
However, such templates must conform to the requirements of FAR 15.406. Additionally, when the
procurement action has been selected by the Acquisition Planning and Liaison Division (MA-621) for
business clearance review (Acquisition Guide Chapter 71.1), the use of the template is strongly
recommended. The pre-negotiation plan should:

o Identify and compare the contractor's proposed costs to the Government’s position for
each element of cost. Differences must be explained, including the estimating
methodologies and assumptions, as well as the projection techniques and historical data
used in developing the Government position.

o Explain the recommendations and findings of the auditors, evaluators, and others
providing advisory assistance, the basis for their recommendations or findings, and the
extent they were incorporated in the negotiation objectives. Where they are not fully
utilized, the contracting officer should identify the extent to which they werenot utilized
and the basis. The contracting officer should include additional facts and circumstances
supporting any analysis.

o Provide a detailed rationale for the Government's fee/profit objective.

o Provide full traceability to the proposal data that was relied upon.

2.1.2  The Contractor’s Proposal. Where cost analysis is required, the basic requirements that
must be satisfied with respect to cost and pricing are set forth in FAR 15.4. Table 15-2, which is
referenced in FAR 15.4, provides instructions to the contractor and subcontractors. When submitting
proposals, contractors must to provide a breakdown by element of cost that is clearly traceable to the Work
Breakdown Structure (WBS) of the Statement of Work (SOW) and the individual Contract Line Item
Numbers (CLINs), as applicable. A contractor’s proposal should provide a breakdown for each element of
cost, identify the basis of estimate for each element of cost, and include summary level tabulations.

Failure to ensure that contractors submit well documented and organized proposals makes the
Government negotiator’s analysis of the proposal unnecessarily arduous. Therefore, contractors and
subcontractors proposing work on a cost reimbursement basis or in a fixed-price environment where
cost analysis is required, must be required to comply with the direction provided in Table 15-2 as
identified in the clauses at: FAR 52.215-20 — Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data; and FAR 52.215-21 — Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing Data - Modifications. It should be noted that in negotiating
change orders and REAs certified cost and pricing data must be obtained unless an exception applies.

2.1.3 Contract Changes and Requests for Equitable Adjustment (REA). The development of a
pre-negotiation plan memorandum to negotiate an REA or the definitization of a Contract Change requires
additional considerations with respect to the underlying analysis. Significant guidance on contract changes
and REAs was provided in Policy Flash 2008-39, which implemented the memorandum dated April 1, 2008,
issued by Thomas E. Brown, Director, Office of Contract Management, Office of Procurement and
Assistance Management. This Acquisition Guide Chapter must be read in tandem with the memoradum

2
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when documenting the pre-negotiation objectives. Among other things, the Guide Chapter and
memorandum provide guidance on the evaluation of REAs, the analysis required in establishing
negotiation objectives, and documentation necessary. Some of the key points are:

o The legal concepts of "entitlement" and "quantum" must be individually evaluated and
documented for each contract change and REA.

o In evaluating a contractor's "entitlement," the contracting officer must determine the
merit of the REA. Is it wholly arising from the "change" to the contract or is some
portion resulting from other factors, such as excess costs for work, that had already
been negotiated?

o The "quantum," which is typically the amount that the contractor is entitled, should be
determined through the evaluation of the contractors’ proposal. Where cost analysis
is required, the contractor's proposal must be evaluated, analyzed, and tabulated so
that legitimate REA costs are segregated from costs that are not.

o The pre-negotiation plan must break out the cost of new work, deleted work, and cost in
excess of work that had been negotiated. In addition, it must identify the amount
incurred for completed work and the amount projected.

o The contractor's project performance measurement baseline is a critical element of an
earned value management system. But it is a project management tool. It is neither a
cost and price analysis technique nor a submission of current, accurate, and complete
cost and pricing data. The baseline validation processis not an adequate substitute for
cost and price analysis, which is the responsibility of the contracting officer.

2.1.4 The Pre-negotiation Plan Template. The required content of the pre-negotiation plan
memorandum is identified in the pre-negotiation plan template. The template comprises five sections: (I)
Background; (II) Summary of Total Cost and Fee/Profit; (IIT) Summary of Key Documents, Approvals,
and Compliance; (IV) Status of Contractor's Business Systems; and (V) Negotiation Objectives. However,
the reference notes supporting the negotiation objectives represent the crux of the cost and price analysis
that is the basis for the government's negotiation objective. Therefore, the reference notes identified for
each element of cost should, as discussed earlier, provide full traceability to the proposal data that was
relied upon. They should also provide the recommendations or findings of the auditors, technical
evaluators, cost/price analysts, and others providing advisory assistance, the basis for their
recommendations or findings, and the extent they were incorporated in the negotiation objective. Where
recommendations or findings are not fully utilized, the contracting officer should identify the extent to
which they are not utilized and explain the basis for this decision, including any additional facts and
circumstances.

The reference notes are structured so that the cost charts are embedded within the narrative. This was
done simply to reduce the illustrative complexity of the template. It is often more effective and
practical to incorporate summary level cost and fee/profit data in the narrative with the supporting
spreadsheets provided as an attachment to the reference notes. The benefit of only embedding
summary level cost and fee/profit data in the narrative is that the contracting officer will significantly
reduce the number of edits that must be made manually when there is a change to a single rate that
may flow down and impact multiple cost elements.

The reference notes in the template also include discussions of the types of cost analysis and price
analysis that are typically considered for each major element of cost and its associated reference note.
3
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However, these are only general considerations and points of discussion. The contracting officer in
performing the cost and price analysis should rely on the FAR and the detailed guidance on analyzing
individual elements of cost that can be found in Volume 3 of the Contract Pricing Reference Guide
issued jointly by the Air Force Institute of Technology and the Federal Acquisition Institute.

2.1.5 The Price Negotiation Memorandum. Upon completing negotiations, a price
negotiation memorandum must be developed. It should document the purpose and results of the
negotiation, the extent to which negotiation objectives were met, and the basis for any position that
departs from the pre-negotiation plan. To the extent that specific negotiation objectives were met, a
statement to this effect is sufficient. A restatement or summary of information and analysis provided
in the pre-negotiation plan is not required. However, where there are differences between the
negotiation objectives and the negotiated outcome, or there were issues addressed and resolved during
negotiation that were not identified in the pre-negotiation plan, the price negotiation memorandum
should provide a full explanation of why the agreement reached is appropriate.

Where there is a deviation from the pre-negotiation plan, the price negotiation memorandum should
reflect the basis for the negotiated outcome that is consistent with the type of cost and price analysis
conducted in establishing the pre-negotiation cost objectives. A template for a price negotiation
memorandum is provided as Attachment B.
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ATTACHMENT A
PRE-NEGOTIATION PLAN TEMPLATE

MEMORANDUM FOR THE RECORD:

7.

8.

. Contract Type:

SECTION I
BACKGROUN
. Contractor:
. Requisition Number:
. Contract Number/Solicitation Number:

Contractor's Proposal and Revision Number:

Period ofPerformance:

Amount of Funds Available:

Purpose of Negotiations (e.g., Negotiate a New Contract on a Sole Source Basis, Definitization of a

Change Order, Negotiate an Equitable Adjustment, etc.):

7.

Description of the Work (Provide a Brief Summary of the General Scope of Work Encompassed by

this Action):

8.

Contractor’s Name and Address/Location(s) Where Work Will be Performed:

9. Describe Existing or Previous Contracts that Impact the Programmatic, Schedule, or Cost of the
Current Procurement:

10. Negotiation Authority: :
11. Contractor's Negotiation Team:
12. Government's Negotiation Team:

13. Date and Negotiation Location:
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14. Independent Government Cost Estimate: $
Prepared by (Analyst/Organization Code):

15. Major Procurement Milestones:

SECTION II
SUMMARY OF TOTAL COST AND FEE/PROFIT OBJECTIVE

Contractor Government Difference
Proposal Negotiation Objective | (Contractor-Gov't
Objective)
Total Cost [$ $ $
Fee/Profit [$ $ $
Total Price |[$ $ $
SECTION III

SUMMARY OF KEY DOCUMENTS, APPROVALS, AND COMPLIANCES

Key documents, approvals, and compliances applicable to this action: (check applicable items). Copies
of marked documents are maintained in the original contract file.

[ ] Acquisition Plan approved on /[

[ ] Small Business Set-Aside Review DOE F 4220.2approved on [/

[ ] Synopsized on /[ . If waived, identify the applicable exception pursuantto
FAR 5.202: .

[ ] Representations and Certifications Completed and Acceptable.

[ ] Small Business Subcontracting Plan (or Revision) Received Pursuant to FAR 19.702(a)(1) on
_ . Small Business Subcontracting Planreviewed by , and determined tobe
acceptable on/ /. If determined to be unacceptable, explain the basis for this
determination and identify the impact on the Government's negotiation objective. If the
subcontracting plan is not required, identify basis for the exception.

[ ] EEO Preaward Clearance Requested in Accordance with FAR 22.805.
[ ] DCAA Rate Check/Audit Report for Prime Contractor Report No./Date:

[ ] DCAA Rate Check/Audit Report for Subcontractor(s) Contractor Report No./Date:
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] Pricing Report: Identify by name/position/organization, the cost and price analyst who prepared the
pricing report and the date of the report:
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[ ] Technical Advisory Report/Evaluator/Organization Code/Report Date:

[ ] Weighted Guidelines (FAR 15.404-4, DEAR 915.404-4-70-2, and Acquisition Guide 15.4-2) or
alternate profit and fee technique (DEAR 915.404-4-70-7).

[ ] Advance notification provided to the Office of Congressional and Intergovernmental Affairs for
solicitations in accordance with Acquisition Guide Chapter 5.1.

SECTION IV
STATUS OF CONTRACTOR'S BUSINESS SYSTEMS

[ ] Status of the Contractor/Subcontractor Disclosure Statement(s) (FAR 30.202-6, 7, and 8) are current,
accurate and complete, as determined by [identify agency] on
/] . If not determined to be adequate, explain why

[ ] The contractor/subcontractor has an approved Purchasing System (FAR 44.305) as determined by the
DCMA on: .

[ ] The contractor has an adequate Estimating System as determined by the DCMA on:

[ ] The contractor has an adequate Accounting System as determined by the DCAA on (applicable to all
cost type contracts):

SECTION V
NEGOTIATION OBJECTIVES

(A) Cost and Pricing Objectives (See Reference Notes for Detailed Analysis): In developing the cost and
pricing objectives, the pre-negotiation plan must include a tabulation of each major element of cost and
fee/profit at a summary level that is inclusive of the base period and options. Each major element of cost
must include an associated reference note. The write up supporting the reference notes should identify:
whether the basis of the proposed cost is justified; the basis, methodology, and techniques employed by
the contractor in developing its proposed cost; the recommendations or findings of the auditors,
evaluators, and others providing advisory assistance for evaluating and assessing the cost element; the
basis, methodology, and techniques applied by the subject matter expert in formulating their
recommendations and findings; the extent that the recommendations or findings from the advisory reports
were incorporated in the establishment of the negotiation objective; if they are not fully utilized, the
negotiator should identify the extent to which they were not utilized, the basis for this decision including
additional facts and circumstances supporting the negotiator's alternate analysis. The contracting officer
should also identify and discuss pricing that appears to be materially unbalanced.
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Element of Cost

Contractor
Proposed

Government
Negotiation
Objective

Variance
(Proposed -
Gov't
Objective)

Reference
Note

Direct Labor

Labor Overhead

Equipment

Materials

Material Overhead

Travel

Consultants

Subcontracts

Interorganizational Transfer

Other Direct Costs

—|— | Qo gl oW >

Subtotal

G&A

~

Subtotal

Facility Capital Cost of
Money

LA AR || | AR AR P

AP A AP A AP

AP A AP A AP

o

Total Cost

Fee/Profit

LA

AL

AL

M

TOTAL COST AND FEE

$

$

$

N

[The elements of cost represented above are those that are commonly encountered. Contracting officers are likely to
encounter some variability in the elements of cost that are proposed by contractors since it will be dependent on the
individual contractors accounting structure and the prescribed scope of the effort. However, contracting officers
should be mindful that "management reserve” and "contingency" as defined in the DOE 413 series of directives are
project and budget management tools. These should not be treated as elements of cost for purposes of establishing a

contract or modification value. For detailed guidance, see Acquisition Letter 2009-01.

This summary level tabulation should be supported by a detailed cost element breakout by performance period
including a breakout of the base and individual option periods and individual CLINs to the extent that the solicitation
requires pricing for separate contract line items. Major subcontracts would need separate spreadsheets with

accompanied reference notes.]

(B) Other Negotiation Objectives and Issues

Identify non-pricing related issues that must be addressed as part of the negotiation.
Examples include:

1.

2.

Delivery or performance issues

Proposed special provisions.

Any deviations to regulations and the required approvals.

Contractor assumptions.
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5. Any solicitation provisions that have been challenged by the Offeror or to which they
have taken exception.

6. Discussion of unique features of the contract, e.g., pensions, contractor human
resource management, transition issues, cost sharing, options, Governmentfurnished

facilities, property, or equipment not provided for in the contract.

7. Conflict of interest issues.

Submitted By:

Contract Specialist Date
Contracting Officer Date
Concurrence of:

Branch Chief Date
Procurement Director Date
Head of Contracting Activity Date
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REFERENCE NOTES

REFERENCE NOTE A: DIRECT LABOR

A.1 Productive Direct Labor Hours

The pre-negotiation plan must identify the proposed labor categories; total productive direct labor hours
for each labor category, the basis of the estimate, and an assessment of whether the proposed labor hours
and skill mix are reasonable for purposes of establishing the negotiation objective.

The technical evaluation should identify the basis and methodology used to determine whether the
proposed labor hours and skill mix are reasonable or not. Frequently, the determination regarding the
reasonableness is based on experience with previous projects of a similar nature. When this is the case,
the technical evaluation should identify the requirements that are the basis for comparison, the degree of
comparability, and the analytical techniques that are used to evaluate the contractor's proposal.

The technical evaluation must also address the proposed skill mix and whether the types of labor
categories and the hours proposed will be not only adequate to perform the work, but whether the skill
mix is properly aligned with the nature of the work and whether the offeror has accounted for all types of
labor reasonably required to complete the work. Are senior level personnel being proposed to perform
work that can be performed by mid-level personnel? This is sometimes seen where a project manager
may be performing multiple functions beyond just being a project manager, they may also, on a particular
requirement, function as the lead engineer or serve as a functional specialist, etc. Likewise, when less-
qualified or less senior personnel are assigned to tasks requiring higher qualifications, contract
performance risk may increase as their inexperience may impair performance. The technical evaluator
should address this in their evaluation by identifying who, in terms of functional labor categories,
normally performs this work and the labor hours that would normally be expended. If an individual such
as a project manager is performing the work of a lead engineer, the Government should not establish its
negotiation objective on the individual's organizational position, but rather on the functional labor
category for the work performed.

Related to the issue of the proper skill mix is whether the contractor's proposal is appropriately
accounting for the attrition and turnover over the life of the negotiated requirement. When a contractor
simply straight lines their labor estimate, the technical evaluator should consider whether this is an
indication that the contractor has, in fact, not accounted for the effect of attrition and turnover which may
impact both the negotiated cost as well as reflect a project management risk that has not been recognized
and mitigated.

One area that technical evaluators fail to adequately evaluate is when productive direct labor hours have
been incurred. It is often assumed that when hours have been incurred, they are already established and
no further analysis is conducted. Productive direct labor hours, whether incurred or projected, must be
evaluated to determine whether the skill mix and labor hours were reasonable. Again, even with incurred
productive direct labor hours, the technical evaluator must provide the basis for the analysis.

11
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Estimated Productive Labor Hours (Year XXXX)
Contractor Technical Government Variance
Labor Category Proposed Evaluation Negotiation | (Proposed -
p Recommendation Objective Objective)
Total

A.2 Direct Labor Rates

The pre-negotiation plan should identify the unburdened direct labor rates and the escalation factors

proposed by the contractor, the rates recommended by DCAA, and rates used to establish the negotiation
objective. The negotiator should identify any variance between the rates proposed by the contractor and

those recommended by DCAA. In addition, the negotiator should identify any variance between the
DCAA recommendation and those used to establish the negotiation objective, and the rates used.

For evaluating the proposed labor rates and escalation factors, the negotiator should utilize approved

forward pricing rate agreements (FPRA) when available. Where a FPRA has not been negotiated, the
negotiator may request field pricing support from DCAA or alternatively, obtain information by utilizing
data provided under a previous audit report or obtain a rate verification from DCAA. In situations where
a functional labor category is proposed for which an individual has to be hired, a survey of salary and
compensation data may be used. The negotiator should also verify that the labor rates are in accordance

with labor requirements and the terms of applicable collective bargaining agreement and wage

determinations.

In establishing the reasonableness of escalation rates, the negotiator may obtain this information from
DCAA or utilize forecasts such as those provided by Global Insights to the extent that their organization
has an ongoing subscription with the company. The projections obtained through a subscription service
may provide a more precise estimating tool reflecting industry specific or region specific data than the

aggregate historical data issued by the U.S. Government (e.g., Consumer Price Index).

Unburdened Labor Rates (Year XXXX)

Contractor Government Variance
Labor Category Proposed Negotiation (Proposed-
P Objective Objective)
$ $ $
$ $ $
Escalation Factors (Year XXXX)
Contractor Government Variance
Labor Category Proposed Negotiation (Proposed -
p Objective Objective)
$ $ $
$ $ $

12
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A.3 Direct Labor Dollars

This section of the pre-negotiation plan must identify the methodology for calculating the direct labor
dollars including identifying what the base of application is and the rates applied to the base. It should
identify the direct labor dollars for the base period and individual option periods, and separately calculate
the incurred costs and projected costs. Where there is a variance between what is proposed and the
negotiation objective, the negotiator should identify the source of the variance, e.g., is it attributable to a
difference in the hours, labor rates, or both.

Estimated Direct Labor Dollars (Year XXXX) |

Contractor Government Variance
Labor Category Proposed Negotiation (Proposed-
p Objective Objective)
$ $ $
$ $ $

REFERENCE NOTE B: LABOR OVERHEAD

Overhead (O/H) refers to an ongoing expense of operating a business. The term overhead is usually used
to group expenses that are necessary to the continued functioning of the business but that do not directly
generate profits. Unlike G&A costs that represent indirect costs that are spread out over the entire
operation, O/H typically represents indirect costs associated with a specific aspect of a companies
operations, e.g., labor, manufacturing, on-site operations, off-site operations, etc.

Labor overhead, for instance, is an indirect element of cost that, depending on the accounting structure of
a contractor, may account for indirect labor, fringe benefits such as health insurance, payroll taxes,
compensated absences, group insurance, retirement benefits, education reimbursement, etc. It should be
noted that large companies will often establish multiple labor overhead pools, e.g., engineering labor
overhead pool, manufacturing labor overhead pool, etc., while the accounting structure of a small
company may provide for a single overhead pool.

The pre-negotiation plan should identify the methodology for calculating the cost, the proposed overhead
rates, and the base of application, whether it is in accordance with DCAA recommendations, and whether
it is acceptable for purposes of establishing the Government's negotiation objective.

Labor Overhead Rates (Year XXXX) |

Contractor Government Variance
Labor O/H Category Proposed Negotiation (Proposed -
p Objective Objective)

Off-Site Engineering Labor

On-Site Engineering Labor

Manufacturing Labor

13
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Estimated Labor Overhead Dollars (Year XXXX)

Contractor Government Variance
Labor O/H Category Proposed Negotiation (Proposed -
p Objective Objective)
Off-Site Engineering Labor $ $ $
On-Site Engineering Labor $ $ $
Manufacturing Labor $ $ $
Total $ $ $

REFERENCE NOTE C: EQUIPMENT

The pre-negotiation plan should identify the contractor's basis of estimate, the technical evaluator’s
findings about whether the equipment is necessary and appropriate for the type of work to be performed
and an evaluation of the proposed cost. In evaluating the proposed cost, the negotiator should consider
performing a market survey for the same or similar items priced at the same quantity levels as what is
being proposed, requesting copies of quotes received by the prime contractor, or looking at recent prices
for similar equipment purchased at similar quantities.

Negotiators should be mindful that incurred costs must also be evaluated and are not presumed to be
reasonable and acceptable by virtue of the fact that the cost has already been incurred.

Estimated Equipment Cost (Year XXXX) |

. . Contractor Govemment Variance
Equipment Description Proposed Negotiation (Proposed -
Objective Objective)
$ $ $
$ $ $
Total $ $ $

REFERENCE NOTE D: MATERIALS

The pre-negotiation plan should identify the contractor's basis of estimate, the technical evaluator's
findings about whether the materials are necessary and appropriate for the type of work to be performed,
and an evaluation of the proposed cost. In evaluating the proposed cost, the negotiator should consider
performing a market survey for the same or similar items priced at the same quantity levels as what is
being proposed, requesting copies of quotes received by the prime contractor, or looking at recent prices
for similar materials purchased at similar quantities.

If the estimated cost of some materials is based on a cost estimating relationship (CER) as may be the
case with small consumable materials, the pre-negotiation plan should state the basis of the CER and the
methodology for its calculation and validate the CER with DCAA. In some instances, the list of materials
is extensive and an item by item review of the proposed cost may not be practicable. In such cases, a
stratified sampling may be useful.

Again, incurred costs must also be evaluated and are not presumed to be reasonable and acceptable by
virtue of the fact that the cost has already been incurred. The incurrence of the costs can be validated

14
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from vendor invoices. However, the invoices only validate the incurrence of the cost, not whether they

were necessary for performance or whether the cost was reasonable.

Estimated Material Cost (Year XXXX)

' o Contractor Government Variance
Material Description Proposed Negotiation (Proposed -
Objective Objective)
$ $ $
$ $ $
Total $ $ $

REFERENCE NOTE E: MATERIAL OVERHEAD

As discussed under reference note B, O/H typically refers to indirect costs associated with a specific
aspect of a company’s operations. Material overhead, depending on the accounting structure of a
contractor, may be proposed. Material overhead might include the indirect cost associated with

procuring, handling, storing, or managing the materials.

The pre-negotiation plan should identify the methodology for calculating the cost, the proposed overhead
rates, and the base of application, whether it is in accordance with DCAA recommendations or an
approved FPRA and whether it is acceptable for purposes of establishing the Government's negotiation

objective.
| Material Overhead Rates (Year XXXX)
Material Government Variance (Proposed
Overhead Contractor Proposed Negotiation _ Obiecti
C jective)
Category Objective
Off-site Material
Overhead
On-site Material
Overhead
| Estimated Material Overhead Dollars (Year XXXX)
Material Government Variance
Overhead Contractor Proposed Negotiation (Proposed -
Category Objective Objective)
Off-site Material $ $ $
Overhead
On-site Material $ $ $
Overhead
Total $ $ $

15
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REFERENCE NOTE F: TRAVEL

The pre-negotiation plan should identify the basis of the contractor's proposed travel costs for both local and
non-local travel. For non-local travel, the contractor should identify the origination and destination point
for each proposed trip, the number of trips, number of travelers, airfare, car rental, per diem rate, the purpose
of the travel, etc. For local travel, the contractor should identify the purpose of the local travel, origin and
destination point, frequency of the travel, the number of miles per trip, the reimbursement rate for the local
travel, and cost for parking and tolls. A technical evaluation must be conducted to determine whether
proposed travel is necessary and appropriate and the negotiator should document the evaluation of the
individual travel costs including airfare, per diem, car rental, etc. whether any of the costs appear to be
unreasonable, and the basis for establishing the negotiation objective.

| Estimated Travel Cost (Year XXXX) |

Government Variance
Travel Category Contractor Proposed  Negotiation (Proposed -
Objective Objective)
Non-local Travel $ $ $
Local Travel $ $ $
Total | $ $ $

REFERENCE NOTE G: CONSULTANTS

The cost of consultants is often proposed on a labor hour basis. The evaluation of the consultant labor
hours should be consistent with the type of analysis performed on the prime contractor labor hours and
rates and other direct costs such as travel, per diem, and materials. The pre-negotiation plan should
document the results of the technical evaluation as to whether the proposed hours are reasonable and
necessary and whether the skills and expertise to be provided are commensurate with what is needed to

perform the contract.
| Labor Rates (Year XXXX) |
Contractor Government Variance
Consultants Labor Category Proposed Negotiation (Proposed -
p Objective Objective)
$ $ $
$ $ $
Total $ $ $

| Estimated Labor Hours (Year XXXX) |

Contractor Government Variance
Consultants Labor Category Proposed Negotiation (Proposed -
p Objective Objective)

Total
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The analysis of the proposed rate, if proposed on a labor hour basis with fully loaded labor rates, may be
validated by performing a survey of fully loaded labor rates for similar positions and work that is often
readily available through other contracts and where there is an agreement in place, it should be reviewed
and validated against the proposed data. However, the existence of an existing agreement does not in and
of itself validate the reasonableness of this cost unless the cost was established through competition or
other cost analysis had been conducted through which reasonableness was established. Incurred labor
costs and other direct costs should be validated through DCAA or through other invoicing or accounting
data. However, this serves to validate the amount identified as incurred. It does not in and of itself serve
as a sufficient basis for determining that the incurred cost was reasonable.

Based on the analysis of the consultant labor hours and fully burdened labor rates, the pre-negotiation
plan should identify the total consultant labor dollars.

| Estimated Consultant Cost (Year XXXX) |

Contractor Goverpnqent Variance
Consultant Labor Category Proposed Negotiation (Proposed -
Objective Objective)
$ $ $
$ $ $
Total $ $ $

REFERENCE NOTE H: SUBCONTRACTS

The pre-negotiation plan should provide for the same level and type of analysis as would be provided if
the costs were proposed by the prime contractor where a subcontract is proposed on a cost reimbursement
basis. The pre-negotiation plan should contain a full analysis for each major element of subcontractor
cost. Assist audits should be obtained for each subcontractor's proposal where cost analysis is required
and a technical analysis of the subcontractor's proposal that provides a commensurate level of evaluation
as with a prime contractors cost should be obtained.

| Estimated Subcontractor Cost (Year XXXX) |

Subcontractor’s Elements of Cost | Contractor Government Variance
Proposed Negotiation (Proposed -
Objective Objective)
$ $ $
$ $ $
Total $ $ $

Where a subcontract is proposed on a cost reimbursement basis, the prime contractor must provide a
subcontractor proposal for which a certificate of certified cost is completed unless an exception applies
with respect to the certified cost and pricing data.

REFERENCE NOTE I: INTERORGANIZATIONAL TRANSFER

The pre-negotiation plan should provide for the same level and type of analysis as provided by the costs
of the prime contractor. Inter-organizational transfers are materials sold or transferred among a prime
contractor’s divisions, subsidiaries, or affiliates that are under common control. Inter-organizational
transfers usually appear in a proposal as part of material costs but may appear as an Other Direct Cost
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(ODC) or as a distinct costelement.
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Inter-organizational Transfer Cost (Year XXXX) |

o Contractor Government Variance
Description of Transfer Proposed Negotiation (Proposed -
Objective Objective)
$ $
$ $ $
Total $ $ $

Inter-organizational transfers at cost are considered the Government preferred method, but transfers of
commercial work can be at other than cost when it is the contractor’s established practice to make transfer at
other than cost. The pre-negotiation plan should document the transferred item if it is at other than cost and
the price is based on established catalog or market prices of commercial items; or adequate price
competition.

REFERENCE NOTE J: OTHER DIRECT COSTS

The pre-negotiation plan should be documented to identify the Other Direct Costs (ODCs), ensure that they
are evaluated to determine whether they are programmatically necessary to perform the effort and the basis
for determining whether the cost of the individual ODCs are reasonable. To the extent that some of theODCs
are estimated based on a CER, the pre-negotiation plan should state the basis of estimate, the methodology for
the calculation, and extent to which the methodology and proposed rates are validated by DCAA. Incurred
costs should also be reviewed and validated with DCAA.

| Other Direct Costs (Year XXXX) |

o Contractor Goverpment Variance
Description of ODCs Proposed Negotiation (Proposed -
Objective Objective)
$ $ $
$ $ $
Total $ $ $

REFERENCE NOTE K: GENERAL AND ADMINISTRATIVE (G&A)

The pre-negotiation plan should be documented to identify the methodology for calculating the G&A cost
including the rates and bases of application, whether the proposed rates are in accordance with DCAA
recommendations, and the basis for establishing the negotiation objective.

| G&A Rate (Year XXXX) |
Contractor Government Variance
Proposed Negotiation (Objective -
Objective Negotiated)
G&A Rate

19
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Estimated G&A Cost (Year XXXX)
Government Variance
Contractor . —

Proposed Negotiation (Objective -

Objective Negotiated)
G&A Expense $ $ $
$ $ $
Total | $ $ $

In many instances, especially where the contract is to acquire support services, the Government will
typically apply G&A to total cost. This is referred to as a "total cost input base". However, where
inclusion of material and subcontract costs would significantly distort the allocation of the G&A expense
pool in relation to the benefits received, and where costs other than direct labor are significant measures
of total activity, G&A is calculated on a "value-added cost input base" which is total cost less material

and subcontract costs, depending upon the contractor’s accounting system.

REFERENCE NOTE L: FACILITIES CAPITAL COST OF MONEY (FCCOM)

The pre-negotiation plan should documents the methodology for calculating the facilities capital cost of
money including the rate and base of application, whether the proposed rates are in accordance with
DCAA recommendation, and explicitly state that this is a non-fee bearing cost.

| FCCOM (Year XXXX) |
Government Variance
Contractor Proposed Negotiation (Proposed -
Objective Objective)

Total

$
$
$

$
$
$

$
$
$

However, FCCOM is a cost that is encountered with less frequency than the other major elements of cost

identified in thistemplate.
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REFERENCE NOTE M: FEE/PROFIT

The pre-negotiation plan should clearly document the contractor's methodology and basis for calculating

fee and the Government's methodology for calculating fee for purposes of establishing the negotiation

objective for total cost plus fee. The pre-negotiation plan should identify the portion of the cost objective

that is non-fee bearing. For those costs that are fee-bearing, the negotiator should identify the cost

objective used in calculating the fee and the basis and methodology for calculating fee.

Fee Percentage (Year XXXX)

Contractor Goverpmpnt Variance
Type of Fee Proposed Negotiation (Proposed -
Objective Objective)
Base Fee % % %
Incentive Fee % % %
Total | % % %
Fee Dollars (Year XXXX)
Contractor Government Variance
Type of Fee Proposed Negotiation (Proposed -
Objective Objective)
Base Fee $ $
Incentive Fee $ $ $
Total | $ $ $

The negotiator will typically be required to apply the weighted guidelines in establishing a fee level

commensurate with the risk and investment of the contractor. There are situations in which the weighted

guidelines are not appropriate. Notable exceptions include construction or construction management

contracts. DEAR 915.404-4-70-7 provides for alternate profit and fee technique.
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ATTACHMENT B
PRICE NEGOTIATION MEMORANDUM TEMPIATE

MEMORANDUM FOR THE RECORD:

SECTION I
BACKGROUN

1. Requisition Number:

2. Contract/Modification Number:

3. Contract Type:

4. Description of the Work (Provide a brief summary of the general scope of work encompassed by this

action):

6. Purpose of Negotiation

7. Contractor's Negotiation Team (name, position, and organization of each individual):

8. Government's Negotiation Team (name, position, and organization of each individual):

9. Date and location of negotiation commencement:

10. Date and location of negotiation completion:

SECTION II
SUMMARY OF TOTAL COST AND FEE/PROFIT OBJECTIVE
Contractor Government Negotiated Amount
Proposal Negotiation Objective
Total Cost  [$ $ $
Fee/Profit  |$ $ $
Total Price [$ $ $

[Attach detailed breakdown and discussion of cost elements resulting in the negotiated outcome. Include a
statement that based on the analysis and discussion provided in the pre-negotiation plan and the price negotiation
memorandum, the total price is considered to be fair andreasonable.]

22



Acquisition Guide Chapter 15.406-3 September 2018

SECTION III
SUMMARY OF KEY DOCUMENTS, APPROVALS, AND COMPLIANCES

Key documents, approvals, and compliances applicable to this action: (check applicable items). Copies
of marked documents are maintained in the original contract file.

[ ] Certified cost and pricing data was required and obtained along with a Certificate of Current Cost and
Pricing Data executed by the contractor on [/

[ ] The certified cost and pricing data was fully relied on in negotiating the cost/price.

[ ] The certified cost and pricing data was not fully relied on. Identify how the data was inaccurate,
incomplete, or not current; the actions taken by the contracting officer; and the effect on the
negotiated price:

[] Certified Cost and Pricing Data was not obtained based on the following exception in FAR 15.403-1:
. Where a waiver was granted, identify the date the
waiver was granted, the name and position of the individual authorizing the waiver, the contractor or
subcontractor to which the waiver applies.

[ ] Small Business Subcontracting Plan (or Revision) Received Pursuant to FAR 19.702(a)(1) on
[/, reviewed by , and determined to be acceptable on /
/. Ifthe subcontracting plan is not required, identify basis for the exception

[ ] EEO Preaward Clearance Obtained In Accordance with FAR 22.805.
[ ] Verified that funds are available for this effort.

[ ] Contractor is not debarred, suspended, or ineligible (FAR 9.4 and DEAR 909.4). Identify when this
was verified and by whom:

[ ] Contractor is responsible (FAR 9 and DEAR 909.1).
[ ] Negotiated contract pricing is not materially unbalanced (FAR 15.404-1(g)).
[ ] Submission of DOE F 4220.10, Congressional Grant/Contract Notification, to the Office of

Congressional and Intergovernmental Affairs for contract awards and modifications in accordance
with Acquisition Guide Chapter5.1.

SECTION IV
STATUS OF CONTRACTOR'S BUSINESS SYSTEMS

[ ] No change in the status of the business systems identified in the pre-negotiation plan.

[ ] The status of the following business systems have changed (identify the business system, the change,
and itsimpact):
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SECTION V
NEGOTIATED OBJECTIVES

(A) Cost and Pricing Objectives (See Reference Notes for Detailed Analysis): In documenting the results
of the negotiation, the contracting officer should identify each major element of cost and state whether the
negotiation objectives were achieved. Where they were not achieved, the contracting officer should
document the basis for negotiating an alternate cost, identify the basis of the variance from the
Government's negotiation objective, the basis for determining that it is fair and reasonable including
additional recommendations or findings from the auditors, evaluators, and others providing advisory
assistance. In developing the price negotiation memorandum, it is not necessary to redact the analysis
provided in establishing negotiation objectives as this documents and the pre-negotiation plan are
intended to function as complementary documents. However, it must address each of the cost elements
identified in the pre-negotiation plan.

Element of Cost Contractor Government | Negotiated Variance Reference

Proposed Negotiation (Negotiated - Note
Objective Gov't Objective)

Direct Labor $ $ $ $ A

Labor Overhead $ $ $ $ B

Equipment $ $ $ $ C

Materials $ $ $ $ D

Material Overhead | $ $ $ $ E

Travel $ $ $ $ F

Consultants $ $ $ $ G

Subcontracts $ $ $ $ H

Interorganizational $ $ $ $ I

Transfer

Other Direct Costs | $ $ $ $ J

Subtotal $ $ $ $

G&A $ $ $ $ K

Subtotal $ $ $ $

Facilities Capital $ $ $ $ L

Cost of Money

Total Cost $ $ $ $

Fee/Profit $ $ $ $ M

TOTAL COST $ $ $ $ N

AND FEE

There should be an explicit determination indicating whether the negotiated price is determined to be fair
and reasonable and whether the contract price(s) are materially balanced.

(B) Other Negotiation Objectives and Issues

Identify the non-pricing related objectives established in the pre-negotiation plan. Indicate
whether each of the objectives was achieved. Where the negotiation objective was not met,
discuss the negotiated outcome, and the basis and rationale for accepting the negotiated outcome.
In addition, identify additional issues presented at negotiations that were not originally discussed
in the pre-negotiation plan.
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Submitted By:

Contract Specialist Date
Contracting Officer Date
Concurrence of:

Branch Chief Date
Procurement Director Date
Head of Contracting Activity Date
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REFERENCE NOTES

REFERENCE NOTE A: DIRECT LABOR

The price negotiation memorandum should state whether the Government's negotiation objective for
direct labor was achieved. Where negotiations resulted in a departure from the established negotiation
objective for total direct labor cost, including the constituent elements used in formulating the
Government's negotiation objective (e.g., labor hours, labor categories, labor rates, and escalation), the
price negotiation memorandum should identify and discuss the variances and the basis for accepting the
variances.

A.1 Productive Direct Labor Hours

If there is a variance between the productive direct labor hours negotiated and the Government objective,
the price negotiation memorandum should identify the labor category and associated labor hours to which
the variance is attributed and provide a re-calculation of the productive direct labor hours. In addition, the
price negotiation memorandum should indicate that a technical evaluation for this negotiated objective
was obtained since changes in labor hours or skill mix may increase or decrease the risk of performance
or cost efficiency. The price negotiation memorandum should identify the basis and methodology for
determining that the negotiated productive labor hours and skill mix are reasonable including the
disclosure of additional data provided by the contractor at negotiations or obtained by the Government
through other sources. The technical evaluation must also address whether this negotiated skill mix, labor
categories, and the productive hours proposed will be adequate to perform the work, and whether the
negotiated skill mix is better aligned with the nature of the work or whether the contractor was able to
provide supplemental data and analysis that its estimate was more reliable or accurate.

Estimated Productive Labor Hours (Year XXXX) |

Labor Contractor Government Variance
Catego Proposed Negotiation Negotiated (Objective -
gory P Objective Negotiated)

Total

A.2 Direct Labor Rates

If there is a variance attributable to the direct labor rates accepted for negotiation purposes, the price
negotiation memorandum should identify the labor category and associated labor rate and escalation
factors attributing to the variance in the total direct labor cost.

Unburdened Labor Rate (Year XXXX)

Labor Contractor Government Variance
Catego Proposed Negotiation Negotiated (Objective -
o P Objective Negotiated)

L\ L

L\ L

L\ L

L\ L

26



Acquisition Guide Chapter 15.406-3 September 2018

Escalation Factor (Year XXXX)

Labor Contractor Government Variance
Catego Proposed Negotiation Negotiated (Objective-
8o P Objective Negotiated)

The price negotiation memorandum should also document the basis for accepting alternate labor rates and
escalation factors, particularly where it deviates from the DCAA recommendation or an approved FPRA.
The price negotiation memorandum must document the data, methodology, and analysis used in deriving
the alternate labor rates and escalation factors that are negotiated and indicate whether the negotiated
labor rates and escalation factors were considered fair and reasonable.

A.3 Direct Labor Dollars

If there is a variance in the direct labor dollars, the price negotiation memorandum should state whether
the negotiated cost is due to a variance in the labor hours, labor rates, and/or escalation factors and
identify the paragraph in which the constituent elements giving rise to the variance are discussed. In
addition, the direct labor dollars should be re-calculated and presented in a format similar to the following
(as applicable):

Estimated Direct Labor Dollars (Year XXXX) |

Contractor Variance
Government . (Objective-
Labor Category Proposed Negotiation Negotiated Negotiated)
$ $ $
$ $ $ $
Total $ $ $ $

The price negotiation memorandum should indicate whether the total negotiated direct labor dollars are
considered fair andreasonable.

REFERENCE NOTE B: LABOR OVERHEAD

If there is a variance in the labor overhead, the price negotiation memorandum should state whether the
variance is attributable to a change in the labor overhead rates themselves or whether it is a flow down
from a change in the base of application, e.g., labor hours. The labor overhead dollars should be re-
calculated and presented in a format similar to the following:

Labor Overhead Rates (Year XXXX) |

Labor Overhead Contractor Goverpmpnt . Vgrlapce
Category Proposed Negotiation Negotiated (Obj ective-
Objective Negotiated)

Off-Site Engineering

Labor

On-Site Engineering

Labor

Manufacturing Labor
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Estimated Labor Overhead Dollars (Year XXXX)
Labor Overhead Contractor Goverpmpnt . Vgrlapce
Category Proposed Negf)tlajuon Negotiated (Ob;j egtlve-
Objective Negotiated)
Off-Site Engineering | $ $ $ $
Labor
On-Site Engineering $ $ $ $
Labor
Manufacturing Labor | $ $ $ $
Total | $ $ $ $

The price negotiation memorandum should indicate whether the total negotiated direct labor dollars are
considered fair andreasonable.

REFERENCE NOTE C: EQUIPMENT

The price negotiation memorandum should state whether the Government's negotiation objective for

equipment was achieved. Where negotiations resulted in a departure from the established negotiation
objective, the price negotiation memorandum should identify, in a format similar to the one presented
below, and discuss the variances, the basis for accepting the variances.

Estimated Equipment Cost (Year XXXX)

Contractor Government Variance
Equipment Proposed Negotiation Negotiated (Objective-
P Objective Negotiated)
$ $ $ $
$ $ $ $
Total | $ $ $ $

REFERENCE NOTE D: MATERIALS

The price negotiation memorandum should state whether the Government's negotiation objective for this
cost element was achieved. Where negotiations resulted in a departure from the established negotiation
objective, the price negotiation memorandum should identify, in a format similar to the one presented

below, and discuss the variances, the basis for accepting the variances.

Estimated Material Cost (Year XXXX)

Description Contractor Goverpment ) Va'rlan.ce
of Materials Proposed Neg.otla'tlon Negotiated (Obj egtwe-
Objective Negotiated)
$ $ $ $
Total $ $ $ 3
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REFERENCE NOTE E: MATERIAL OVERHEAD

The price negotiation memorandum should state whether the Government's negotiation objective for this
cost element was achieved. Where negotiations resulted in a departure from the established negotiation
objective, the price negotiation memorandum should state whether the variance is attributable to a change
in the overhead rates themselves, whether it is a flow down from a change in the base of application, e.g.,
cost of materials, and the basis for accepting the negotiated cost. The material overhead dollars should

also be re-calculated and presented in a format similar to the following:

Material Overhead Rates (Year XXXX)

Material
Overhead
Category

Contractor
Proposed

Government
Negotiation
Objective

Negotiated

Variance
(Objective -
Negotiated)

Off-site
Material
Overhead

On-site
Material
Overhead

Estimated Material Overhead Dollars (Year XXXX)

Material
Overhead
Category

Contractor
Proposed

Government
Negotiation
Objective

Negotiated

Variance
(Objective -
Negotiated)

Off-site | $
Material
Overhead

$

On-site | $
Material
Overhead

Total $

REFERENCE NOTE E: TRAVEL

The price negotiation memorandum should state whether the Government's negotiation objective for this
cost element was achieved. Where negotiations resulted in a departure from the established negotiation
objective, the price negotiation memorandum should state the source of the variance, changes in
assumptions about the frequency of travel, origination and destination points, number of travelers, etc.

The travel dollars should also be re-calculated and presented in a format similar to the following:

Estimated Travel Cost (Year XXXX)

Contractor Goverpmgnt . Vgriapce
Travel Category Proposed Negotiation Negotiated (Objective -
Objective Negotiated)
Non-local $ $ $ $
Travel
Local Travel $ $ $ $
Total $ $ $ $
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REFERENCE NOTE F: CONSULTANTS

The price negotiation memorandum should state whether the Government's negotiation objective for this
cost element was achieved. Where negotiations resulted in a departure from the established negotiation
objective, the price negotiation memorandum should state the source of the variance, changes in the labor
hour, skill mix, labor rates, etc. Where there is a departure from the established negotiation objective, the
consultant labor hours, rates, and total costs should be recalculated similar to the format provided below

for a labor hourarrangement:

Consultant Labor Rates (Year XXXX)

Government Variance
Consultants Contractor . . .

Labor Category Proposed Negotiation Negotiated (Objective -
Objective Negotiated)

$ $ $ $

$ $ $ $

$ $ $ $

$ $ $ $

Estimated Consultant Labor Hours (Year XXXX)
Consultants Contractor Govemment . V.a riance
Labor Category Proposed Negotiation Negotiated (Objective -
Objective Negotiated)
Total
Estimated Consultant Labor Dollars (Year XXXX)

Consultants Contractor Govemment . V.a riance
Labor Category Proposed Negotiation Negotiated (Objective -
Objective Negotiated)

$ $ $ $

$ $ $ $

Total $ $ $ $
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REFERENCE NOTE G: SUBCONTRACTS

The price negotiation memorandum should state whether the Government's negotiation objective for this
cost element was achieved. Where negotiations result in a departure from the established negotiation

objective, the price negotiation memorandum should, in a cost reimbursement subcontract, identify and
discuss the subcontractor's element of cost to which the variance is attributed, the basis for accepting the

negotiated values.
| Estimated Subcontractor Cost (Year XXXX) |

Contractor Government Variance
Subcontractor Proposed Negotiation Negotiated (Objective -
p Objective Negotiated)

$ $ $ $

$ $ $ $

Total $ $ $ $

REFERENCE NOTE H: OTHER DIRECT COSTS

The price negotiation memorandum should state whether the Government's negotiation objective for this

cost element was achieved. Where negotiations resulted in a departure from the established negotiation
objective, the price negotiation memorandum should state the source of the variance and the basis for

accepting the negotiated outcome. Where the negotiated results depart from the Government's established

objective, the variance should be calculated in a format similar to the following:

| Estimated Other Direct Costs (Year XXXX) |

_r Contractor Goverpmpnt . V.a riap ce
Description of ODCs Proposed Negotiation Negotiated (Objective -
Objective Negotiated)

$ $ $ $

$ $ $ $

Total $ $ $ $

REFERENCE NOTE I: INTERORGANIZATIONAL TRANSFER

The price negotiation memorandum should state whether the Government's negotiation objective for this
cost element was achieved. Where negotiations resulted in a departure from the established negotiation
objective, the price negotiation memorandum should state the source of the variance, changes in
assumptions.

| Interorganization Transfer Cost (Year XXXX) |

Description of Contractor Goverpmpnt . V.a riance
Transfer Proposed Neg.otla'tlon Negotiated (Obj ective -
Objective Negotiated)

$ $ $ $

$ $ $ $

Total $ $ $ $
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REFERENCE NOTE J: GENERAL AND ADMINISTRATIVE (G&A)

The price negotiation memorandum should state whether the Government's negotiation objective for this
cost element was achieved. If there is a variance in the general and administrative cost, the price
negotiation memorandum should state whether the variance is attributable to a change in the rates
themselves or whether it is a flow down from a change in the base of application. The labor overhead
dollars should be re-calculated and presented in a format similar to the following:

G&A Rate (Year XXXX) |
Contractor Government Variance
Provosed Negotiation Negotiated (Objective -
P Objective Negotiated)
G&A Rate
Total
Estimated G&A Cost (Year XXXX)
Contractor Government Variance
Proposed Negotiation Negotiated (Objective -
P Objective Negotiated)
G&A Cost | $ $ $ 3
Total | $ $ $ S

REFERENCE NOTE K: FACILITIES CAPITAL COST OF MONEY (FCCOM)

The price negotiation memorandum should state whether the Government's negotiation objective for this
cost element was achieved. If there is a variance in the facilities capital cost of money, the price
negotiation memorandum should state whether the variance is attributable to a change in the rate itself or
whether it is a flow down from a change in the base of application. The FCCOM dollars should be re-
calculated and presented in a format similar to the following:

FCCOM Rate (Year XXXX) |
Contractor Government Variance
Proposed Negotiation Negotiated (Objective -
P Objective Negotiated)

FCCOM Rate
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FCCOM Expense (Year XXXX)

Contractor Government _ Variance
Proposed Negotiation Negotiated (Objective -
Objective Negotiated)
FCCOM | $ $ 3
Expense
Total | $ g 3

REFERENCE NOTE L: FEE/PROFIT

The price negotiation memorandum should state whether the Government's negotiation objective for fee
was achieved. Where negotiations resulted in a departure from the established negotiation objective, the
price negotiation memorandum should state the source of the variance and the basis for accepting the
negotiated outcome. Where the negotiated results depart from the Government's established objective,

the variance should be calculated in a format similar to the following:

Fee Percentage (Year XXXX)

Contractor Govemment . V.a riap ce
Type of Fee Proposed Negotiation Negotiated (Objective -
Objective Negotiated)
Base Fee | % % % %
Incentive Fee | % % % %
Total | % % % %
Fee Dollars (Year XXXX)
Contractor Goverpmpnt . V.a riap ce
Type of Fee Proposed Negotiation Negotiated (Objective -
Objective Negotiated)
Base Fee | $ $ $
Incentive Fee | $ $ $ $
Total | $ $ $ $

Where there is a variance from the Government objective as a result of differences in the cost elements
and risk, the negotiator should re-apply the weighted guidelines (or alternate profit and fee technique in
accordance with DEAR 915.404-4-70-7) to ensure that the negotiated fee levels are reasonable and well

supported.
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Technical Analysis of Cost Proposals

Guiding Principles

e Sound technical analysis is key to successful
source selections, as well as to sole-source
proposal evaluations.

e Rigorous technical analysis safeguards against
contractor performance issues.

References: FAR 15.404-1, DEAR 915.404

1.0 Summary of Latest Changes

This update includes editorial changes and technical corrections.
2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies, as contained
in the references above, and should be considered in the context of those references. Its aim is to
enhance the quality of technical analyses of contractor cost proposals, and is written for DOE
acquisition professionals involved with cost and price analysis. The chapter is not applicable to
management and operating contracts or to financial assistance activities.

The technical analysis is a key source of information for use in contract negotiation: It helps to
ensure that the pre-negotiation objective is fair and reasonable. The proposal being evaluated

could be for a new contract, as well as for modifications of an existing contract.

2.1 Technical Analysis vs. Cost Estimating.

2.1.1. Technical analysis is not an estimate. Conducted by personnel with specialized
knowledge in engineering, science or management, technical analysis is the examination and
analysis of all proposed resources to determine whether such resources reflect effectiveness and
reasonable economy.

2.1.2 Requirements for cost analysis. Cost analysis_is a type of technical analysis
required in support of non-competitive actions for non-commercial items/services that exceed
$750,000! (with limited exceptions), as well as other actions where the quoted prices cannot be
determined fair and reasonable through price analysis alone. Cost analysis is used to establish
the basis for negotiation of cost-reimbursable contracts where price competition is lacking, and
price analysis by itself does not assure the reasonableness of prices.

! Dollar thresholds are subject to change. See FAR 15.403-4 for the current dollar threshold.
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2.2 Roles and Responsibilities.

2.2.1 Contracting officer (CO) has lead responsibility for the administrative actions
necessary for contract awards. Thus, the CO coordinates a team of experts in such fields as
contracting, finance, law, contract audit, quality control, engineering, and pricing. The CO
utilizes the team’s advice, recommendations, and findings to develop a pre-negotiation
objective. For more information, see Chapter 15.4-3 of this Guide.

2.2.2 Cost analyst prepares a comprehensive report that synthesizes the results of
external evaluations such as those from the cognizant Federal agency (see chapter 42.1), technical
analysis, independent government cost estimate, and fact finding.

2.2.3 Technical analyst is responsible for the technical analysis report and plays an
integral role on the CO’s team of experts. Since technical personnel are generally most familiar
with the technical requirements of the contract, their involvement in the preaward process is
especially critical. The technical analyst coordinates with the CO to ensure the statement of work
(SOW) is clearly written and the negotiated pricing is appropriate. Additionally, if the contract is
a set-aside, the analyst needs to help determine how much of the work is proposed for various
subcontractor(s).

2.2.4 Prime contractor. The prime is responsible for all matters involving its
subcontractors. If certified cost or pricing data are required (pursuant to FAR 15.403-4), the
prime is responsible for assuring that subcontract cost or pricing data are accurate, complete,
and current as of the date of price agreement. The prime is also responsible for supporting the
reasonableness of subcontract pricing. When purchases of specific items exceed $13.5 million,
or exceed the threshold set forth in FAR 15.403-4 and exceed 10% of the prime’s proposed
price, prime contractors are required to submit cost analyses of the subcontracted items.

2.3 Prepare to Evaluate the Proposal.

2.3.1 Establish a review plan that assures necessary proposal elements are evaluated
within the time allowed. If the timeline is inadequate, discuss the possibility of an extension
with the CO. Explain what can and cannot be achieved in the time given.

2.3.2 Substantiating data. Work through the CO to obtain additional information or
clarifications. Do not accept unsupported explanations. Do not merely verify the contractor’s
calculations, or recommend reductions, without applying independent, fact-based judgment.

e When requesting data, provide a specific list of what is needed.
e Do not ask for information not relevant to the evaluation.
e Request data in a format that supports ease of manipulation and analysis (e.g., Excel).

The contractor is responsible for the accuracy, currency, and completeness of the cost data provided;

however, the contractor is not culpable for subjective judgment in the proposal. The distinction
between fact and judgment should be clearly understood.
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2.4 Conduct the Technical Analysis.

2.4.1 Review the contractor’s proposal and supporting documentation. Check on
whether the contractor has complied with the technical aspects of the solicitation. Review the
SOW in detail, including any specifications. Then compare the SOW to the contractor’s proposal
to understand what work will be accomplished.

e Locate the various cost elements, the contractor’s rationale for those cost elements,
and the contractor’s labor category and distribution structure. Check the proposed
Statement of Work (SOW) and proposed delivery schedules for conformance with
the program’s delivery schedule.

¢ Ensure the proposal includes the notional Work Breakdown Structure (WBS), an
organized means of logically subdividing projects to lower levels of detail. Take
time to understand the WBS, since it often provides the proposal structure.

e Determine which cost categories offer the greatest potential for government savings.

¢ Identify any missing key documents, such as:

- Complete breakouts of all subcontractor costs
- Bill of material (BOM)
- Details on prior contract performance.

2.4.2 Inadequate proposals. Rarely will offeror proposals be so poor that review and
evaluation cannot begin upon receipt. However, should that occur, return the proposal to the
CO and work with the CO to obtain additional data.

2.4.3 Estimates and contingencies. Since an estimate is a prediction of the cost of
future events, estimates will never be 100 percent accurate. Some events will certainly occur
and the contingency costs can be predicted with a great degree of confidence. If there is
reasonable certainty that events will occur, the estimate may provide for them. However, there
are some contingencies whose costs cannot be reliably estimated, such as:

e Unexpected developments

e Test or production problems

e Changes in manufacturing processes

e Changes in average unit time to produce the end-item.

Contingencies tend to inflate the proposed costs. The technical analyst should identify
contingencies when evaluating the proposed costs and should recommend non-acceptance of
those that are unreasonable, and for which there are no adequate supporting data. For more
information, see FAR 31.205-7 and DOE Acquisition Letter 2009-01, Management Reserve and
Contingency.

2.5. Evaluate the Contractor’s Cost Estimating Methods.

Contractors typically use several methods to estimate and analyze costs: expert opinion, analogy,
parametrics, catalog pricing, and labor standards. The labor standards method is used primarily
for manufacturing labor estimates.
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2.5.1 Expert opinion estimates involve subject-matter expert analysis and judgment
without detailed engineering drawings or a BOM. Expert opinion is also known as “roundtable”
or “engineering judgment.”

2.5.2 Analogy-based estimates involve comparisons to a similar acquisition situation,
and adjustments to account for differences. The rationale for these adjustments should be
explained, whether made through quantitative or qualitative analysis. Quantitative techniques
are used to identify trends in historical data. Qualitative adjustment factors are commonly known
as “plant condition factor” or “complexity factor.”

2.5.3 Parametric approaches involve exploiting multiple data points to find cost
estimating relationships (CERs). CERs can be as simple as a ratio or factor: A cost-to-cost
relationship based on observed relationships between two categories of cost, e.g., supervision
costs may equate to 20% of direct labor costs. On the other hand, CERs can be complex non-
linear equations, such as those for price improvement curves and learning curves.

2.5.3.1 Ratio of support is used on research and development contracts. It
involves estimating man-months for the creative engineering portion of a project and relying on a
ratios, based on contractor experience, to develop the estimates for support engineering.

2.5.3.2 Production/engineering ratio should be used only as a test for
reasonableness. Generally firms maintain a consistent ratio between production and engineering
hours. When this ratio is askew, it may indicate an abnormality in the proposed level of
production or engineering costs or a mathematical error.

2.5.3.3 Price improvement curve pertains to recurring materials costs. As
production increases, processes may become more efficient, and cost savings may be passed along
to the buyer through volume discounts.

2.5.3.4 Learning curve pertains to human cognition. As workers become more
familiar with repetitive processes, they are able to perform work more quickly. Factors to
consider with respect to a contractor’s proposed learning curve are included in Appendix A.

2.5.4 Labor Standard Method. This method utilizes objective labor standards that
detail the benchmark or standard time needed for individuals to perform a repetitive function or
task. This method is generally applicable only to manufacturing labor, as engineering and
support labor is often too complex or unique. By employing labor standards, the contractor
produces an “expected” cost that can be applied to activities, services or production on a per-unit
basis. The Labor Standards method involves two components: (a) the labor standard, and (b) a
realization or an efficiency factor.

2.5.4.1 Labor standards are developed from company data (time-motion studies),
data from trade associations, and data gleaned from other sources. Labor standards are
expressed as either an output standard or as a time standard. An output standard specifies a
production rate, while a time standard includes the basic (leveled) time for a worker to perform a
task, plus personal fatigue and delay (PF&D) allowances and special allowances.
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2.5.4.2 Realization factors represent the relationship between actual hours and
standard hours expended on a task. A factor of one means the contractor expects to achieve the
standard; a factor less than one signals an expectation of better-than-standard performance; a
factor greater than one indicates an expectation of below-standard performance. The realization
factor used is multiplied by the standard to produce the expected actual.

2.5.4.3 Efficiency factors involve measuring the workers’ actual performance
against the standard. They are calculated by dividing the standard hours by the actual hours.

2.5.4.4 Difference between realization and efficiency factors. The two factors
are not exactly reciprocals of each other. Realization factors consider idle time and unmeasured
work (i.e., work without a labor standard). Efficiency factors only measure actual work time on
a task backed by a labor standard. A contractor normally only uses one of these factors in its
estimating system.

2.6 Focus Areas for Technical Analysis.

Topics most frequently analyzed by technical staff are: (a) the contractor’s proposed approach to
meeting the delivery schedule, which may leverage (b) Direct Labor, (c) Direct Material, (d)
Subcontracts or Inter-Organizational Transfers (IOTs), and (e) ODCs. A checklist of evaluation
considerations is at Appendix A. Note that indirect rates, travel rates, and profit are typically
analyzed by parties other than the technical analyst.

2.6.1 Direct Labor. Examination of proposed labor hours is the first element of direct
labor analysis. Consider the quantities and types of labor required to complete the contract. This
will vary based on requirements. For a supply contract, the contractor will likely require
engineers, manufacturing personnel, and a wide range of support personnel. A service contract
might require a variety of personnel. Most contracts will require personnel involved in
administration and support of contract operations.

2.6.1.1 Direct versus Indirect Labor. Most contracts require both direct and
indirect labor. You will find that accounting and estimating treatment will vary from contractor
to contractor based on their cost accounting systems.

2.6.1.2 Indirect Labor Cost. An indirect labor cost is any labor cost not directly
identified with a single final cost objective, but identified with two or more final cost objectives
or an intermediate cost objective. For practical purposes, any direct labor cost of minor dollar
amount may be treated as an indirect cost if treatment: (a) is consistently applied to all final
objectives, and (b) produces substantially the same results as treating the cost as a direct cost.

2.6.1.3 Direct Labor Mix. Determining the proper labor mix is an important
component in estimating and analyzing direct labor hours because it is critical to make sure that
the type of labor (engineering, manufacturing, services), as the skill level of the workers is
appropriate to the work being proposed. For instance, an engineer should not be proposed (and
paid) to perform clerical functions or word processing.
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2.6.1.4 Service Labor reflects the time and effort of a contractor whose primary
purpose is to perform an identifiable task, rather than to furnish an end-item. It can require
professional or non-professional personnel on an individual or organizational basis. The classes
of labor effort required will vary based on the tasking required under the contract. Tasking might
include maintenance, overhaul, repair, servicing, or modification of supplies, systems, or
equipment; routine maintenance of real property; housekeeping services; advisory and assistance
services; operation of Government-owned equipment, facilities and systems; communication
services; architect-engineer services; transportation and related services; research and
development; and other services.

2.6.1.5 Uncompensated Overtime. This term relates to any unpaid hours
worked in excess of an average 40 hours per week by an employee who is exempt from
requirements of the Fair Labor Standards Act. Not all firms treat uncompensated time in the
same way; thus, it is important to validate the contractor’s calculations.

2.6.2 Direct Material. In addition to raw materials, parts, subassemblies,
components, and manufacturing supplies that become part of the product, proposed Direct
Material costs may also include: (a) collateral costs, such as freight and insurance; and (b)
material that cannot be used for its intended purpose, such as overruns, scrap material, spoilage,
and defective parts.

2.6.2.1 Collateral costs are those associated with getting materials into the
offeror’s plant. Inbound transportation and in-transit insurance are two common examples.

2.6.2.1.1 Inbound Transportation. Also known as freight-in, this cost
is allowable as long as it is reasonable, but remember that this cost should already be included in
any vendor quote that reflects free on board (FOB) destination.

2.6.2.1.2 In-transit Insurance. The cost of insurance required or
approved by the Government and maintained by the contractor under a Government contract is
allowable. However, make sure that in-transit insurance costs are not built in to other cost
elements, such as overhead or material-handling fees.

2.6.2.2 Other Material Costs. The proposal may include some excess material
to ensure sufficient material for production. This may include scrap, spoilage, defective parts, or
material overruns. Some such materials, even when not used on the proposed contract, will have
some residual value. The contractor might use this material in other products, or sell it for
reclamation or reprocessing. Remember to adjust the residual value from the proposed cost if
the contractor did not make the adjustment.

2.6.2.2.1 Overages are off-the-shelf material purchased in excess of
need. To verify the overage factor, review historical repurchases after initial orders to suppliers.

2.6.2.2.2 Obsolete materials. The proposal should not include an
obsolescence factor if the contractor is producing an end-item for which specifications are firm
and no further changes are contemplated.

Page 6



Acquisition Guide

Chapter 15.404-1

August 2017

2.6.2.2.3 Residual inventory is surplus material. Material or parts
purchased under a contract, but not used on that contract, become Government property. If
residual inventory is used on a subsequent contract, its cost should not be proposed for the

subsequent contract.

2.6.2.3 Direct versus indirect material costs. Each firm is responsible for

determining whether a specific cost will be charged as a direct or indirect cost. The typical
accounting treatment is shown below.

Material Type

Description

Accounting Treatment

Raw Materials

Materials that require further
processing

Normally direct

Parts

Items when joined together with
another item are not normally subject
to disassembly without destruction or
impairment of use

Normally direct, but possibly
indirect if low price

Subassemblies

Self-contained units of an assembly
that can be removed, replaced, and
repaired separately

Normally direct

Components

Items which generally have the
physical characteristics of relatively
simple hardware items and which are
listed in the specifications for an
assembly, subassembly, or end item

Normally direct

Manufacturing Supplies
to be allocated to the final
product.

Items of supply that are required by a
manufacturing process or in support
of manufacturing activities

Normally indirect

2.6.2.4 Summary Material Cost Estimates present total material costs without a

detailed cost breakdown of units and cost per unit. These summary estimates may be based on

expert opinion or analogy.

2.6.2.5 Detailed Estimates, such as a Bill of Materials (BOM), are more costly

to develop and analyze. BOMs detail quantities, part numbers, suppliers or vendors, unit costs,
and the total cost for materials to be used on the contract.

2.6.2.6 Evaluation of Material Costs. To evaluate the reasonableness of

proposed materials, look for indicators of uneconomical or inefficient practices.

2.6.2.6.1 Use a risk-based approach to the analysis, possibly using a
sampling method. Items with large dollar values or unusual requirements normally require in-
depth analysis. If a proposed item seems questionable, concentrate more analytical effort there
on than on less-suspicious items of similar dollar value.
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2.6.2.6.2 Stratified sampling. For larger proposals with more items,
consider using the stratified sampling procedures that permit you to give more attention to high-
value items, but still consider all BOM items. Stratified sampling is appropriate when a small
number of elements accounts for a large portion of the overall cost: You consider only the top
cost carriers in detail, and then adjust other (smaller cost carriers) estimates based on your
analysis of the high-value items. A reduction to proposed costs is commonly called a
decrement, and the percentage adjustment a decrement factor.

2.6.2.6.3 Supply and construction contracts. Check material
requirements in the BOM against contract drawings and specifications. Proposed materials to
compensate for material overruns, scrap, spoilage and defective parts should be based on the
contractor’s experience and contract requirements.

2.6.2.6.4 Services contracts. Check proposed materials against the
requirements and contractor experience, or compare them to material quantities required to
complete similar contracts.

2.6.2.7 Inventory Pricing. When the contractor proposes the use of existing
inventory to perform the contract, there are five acceptable methods of inventory pricing: first-
in-first-out (FIFO), last-in-first-out (LIFO), weighted average, moving average, and standard
cost. The analyst should check for the contractor’s consistent use of only one of those methods.

2.6.3 Subcontract Costs. The subcontractor has privity of contract with the prime,
not with the Government. Subcontractors can be questioned directly only with permission with
the concurrence of the prime contractor. However, the prime contractor is required to obtain
and submit to the Government cost and pricing data from their subcontractors for acquisitions
exceeding the cost and pricing threshold set forth in FAR 15.404-3 and not otherwise exempt, in
the event the subcontractor refuses to submit cost and pricing data direct to the prime contractor
(due to proprietary data restrictions), the information must be submitted directly to the CO
under separate cover. Upon receipt of the subcontractor’s cost and pricing data, it is typical for
the contract specialist or cost/price analyst to contact the subcontractor’s cognizant DCAA
office to verify the subcontractor’s proposed rates and factors.

2.6.4 Inter-Organizational Transfers (IOTs). IOTs are materials, supplies or services
sold or transferred between divisions, subsidiaries, or affiliates of the contractor under a
common control. They require special analysis because any profit included in the IOT may
permit a contractor to pyramid profits. A firm could conceivably create more divisions and
transfer material back and forth among those divisions to further increase profit for the total
corporate entity. In other words, a firm should not be able to subcontract with itself and obtain
a fee both as a prime and as a subcontractor.

2.6.4.1 Transfer at cost. To prevent contractors from pyramiding profits when
using an 10T, the Government discourages transfers that include profit. FAR Part 31.205-26(e)
states that allowance for all supplies or services sold or transferred between divisions, subs,
subdivisions, subsidiaries, or affiliates of the contractor under common control shall, with few
exceptions, be on the basis of cost incurred.
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2.6.4.2 Transfer at price. An IOT may be made at price when these all the
following conditions are met:

e It is the established practice of the transferring organization to price IOT at other than
cost for commercial work of the contractor or any division, subsidiary, or affiliate of the
contractor under common control;

e The item being transferred qualifies for an exception to statutory requirements for
certified cost or pricing data; and

e The CO does not determine that the price is unreasonable.

2.6.5 Other Direct Costs (ODCs). An ODC is a cost that can be identified
specifically with a final cost objective that the contractor does not treat as a direct material cost
or a direct labor cost. The technical analyst will typically focus on ODCs that are central to the
contractor’s technical effort, such as special tooling and test equipment, computer services;
consulting services, and travel. The CO will evaluate the reasonableness and acceptability of
other ODCs, such as Federal excise taxes, royalties, and packaging costs.

2.6.5.1 Proper allocation of ODCs. Costs are identified and treated as ODCs to
assure proper allocation and treatment. An ODC is often the type of cost that the firm would
normally charge as an indirect cost, but the proposed contract requires a large, unusual, or one-
time expenditure (e.g., special tooling) that will benefit only the proposed contract.

2.6.5.2 Proper cost treatment. Costs may be treated as ODCs to assure that they
receive proper treatment. For example, special tooling purchased under a specific contract will
normally become Government property. That property may then be furnished to aid the
performance of similar contracts.

2.7 Documenting the Technical Analysis.

The technical analysis report should clearly express all pertinent observations, conclusions and
recommendations, so it can be used to establish and defend the negotiation position. Use plain
language whenever possible instead of technical jargon. The technical analysis report should
include specific information. The major items to be considered in determining the adequacy of a
technical analysis report include:

Responsiveness Does the technical analysis report address
each element of the request?

Timeliness Is the report submitted on or before the
requested date?

Documentation Is useful information in a prominent part of
the report?

Technical Adequacy Does the report contain adequate
substantiation of the analysis?

Format Is the report in an accepted format to facilitate
finding information?
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Supervisor Review (if applicable) Does the analyst’s supervisor support the
report?
Usefulness to the CO Does the document support the CO with the

information needed to successfully negotiate
the contract or contract change?

The analysis documentation should also include:

. Information on the contractor’s estimating systems, management systems,
organizational structures;

. Information from previous proposals that is relevant to the current contract;

. Technical analysis references such as industry standards used in the review; and

. Discussion of the points in Appendix A.

3.0 List of Appendices

Appendix A - Evaluation of a Cost Proposal: Estimating Methods & Key Cost Elements
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APPENDIX A

EVALUATION OF A COST PROPOSAL:
ESTIMATING METHODS & KEY COST ELEMENTS

Did the contractor use a summary-level analysis or a detailed analysis?
If summary level...

- Is the summary cost estimate appropriate for the situation?

- What summary estimating techniques are used?

- Does the item’s cost warrant the expense of a detailed estimate?

- Are there sufficient information and historical data available for use of a more
rigorous estimating method?

If detailed analysis...

- Is a parametric technique (cost estimating relationships) used?

- Is the estimate based on an analogy?

- Is the estimate based on expert judgment?

- Does the estimate extrapolate from actuals?

- Does the estimate involve catalog pricing, vendor quotes, etc.?

Is the estimating methodology consistent with estimating assumptions?

Does the estimate consider economic forecast factors such as exchange rates and
inflation? Are those adjustments made properly? (Reference for inflation, currency
conversions, etc.)

Have there been significant changes in technology or methods that would distort the
estimate on the new effort?

Any proposed costs that merit special attention because of high-value or other reasons?
If the historical costs have been adjusted in any way, are the adjustments reasonable?
Does the estimate include an adequate description of the process and assumptions used
to develop the estimate?

Are contingencies included? If so, are they acceptable?

If parametric methods are used...

Are cost estimating relationships (CERS) properly developed and applied?

How current is the CER?

Does the CER make logical sense?

Does the proposed relationship (look at the dataset) really exist? Is the dataset
comprised of actual costs or estimated costs? Have any data been eliminated from the
calculation? Are the actual values (for the independent variables) in the same range as
the attribute for which you’re attempting to predict cost?

Would another independent variable be better for developing and applying a CER?
Does the proposed relationship seem to be accurate? Run the data analysis toolkit in
Excel, checking r-squared values, standard error, coefficient of variation (ratio of the
standard deviation to the mean), etc. to determine accuracy.
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Is there any trend in the relationship?
Is each CER used consistently?
Has the CER been reasonably accurate in the past?

Is a CER used to estimate direct material cost or direct labor cost also proposed as an
OoDC?

If analogy (direct comparison, involving adjustment factors) is used...

Is the basic nature of the new contract effort similar enough to the historical effort to
make a valid comparison?

Were there significant cost problems or inefficiencies in the historical effort that would
distort the estimate on the new effort?

Are direct comparisons properly developed and applied?

Are there any significant differences in the material mix between the two efforts?

Does the contractor use estimating by analogy in similar efforts? How accurately?

Are the data complete and accurate?

If expert opinion is used...

Does the contractor commonly use expert opinion-based estimates in similar situations?
Does the cost involved warrant a more detailed estimate?

Is the contractor’s experience appropriate for this type of estimate? Has the contractor
prepared reliable estimates for other contracts?

If catalog pricing is used...

If pricing is based on catalog prices, are the prices adjusted to reflect any discounts
associated with the quantities being acquired?

ELEMENT BY ELEMENT: DIRECT MATERIALS

Document preliminary concerns about material cost estimates.

Is the contractor proposing the appropriate kind and quantities of material for this item?
Does any proposed direct material appear not necessary to the contract effort?

Check for suitable material on residual inventory lists, Government Furnished Material
(GFM) and Government Furnished Equipment (GFE).

Is any material uniquely critical to contract performance?

Did the offeror assume any improvements from historical effort to the current effort? If
not, why not? If so, does the estimate properly consider improvement curve theory?
Improvement or learning does not stop when standards are met.

Are other adjustments to past estimates of direct material quantities appropriate?

Should the item be purchased, not made (or vice versa)?

Should any proposed direct material be classified as an indirect cost? This may indicate
a “double charge” for materials as both direct and indirect costs.
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Despite what was proposed as an “actual” scrap rate, can a lower scrap rate can be
supported through the data? Are improvements to the contractor’s approach possible?
Be sure to consider the lost labor that is invested in a discarded item. Be aware that
recommendations to adjust the spoilage rates may also affect the amount of
manufacturing labor required.

If a scrap factor is used to estimate adjustments, did the contractor consider the issues
and concerns associated with CER development?

Do you know what types of material parts are covered by the CER?

Is the method used to apply the CER in the estimate consistent with the method used in
rate calculations?

Are the materials, tolerances, and processes similar to those used to calculate the CER?
Are the data used to calculate the CER changing over time?

Is the adjustment for material overruns, scrap, spoilage and defective parts reasonable
from a should-cost viewpoint?

Does the proposal consider the residual value of the material overruns, scrap, spoilage
and defective parts?

Develop and document your pre-negotiation position with respect to direct material
quantities required to complete the contract.

ELEMENT BY ELEMENT: DIRECT LABOR

Does the estimate adequately describe the task involved?

Does the estimate reflect a required effort more complex than it really is?

Does the estimate describe the process and assumptions used to develop the estimate?
If the estimate assumes a fixed level of effort over a period of time, is that assumption
reasonable?

If the labor-hour estimate includes a subjective adjustment factor, is the factor
reasonable?

Have appropriate quantitative techniques been used to adjust historical data to estimate
proposed contract costs?

Did the contractor apply any non-recurring factors? Do historical hours include the
impact of changes or nonrecurring costs ECPs?

Learning Curve (a type of CER)

Where appropriate, did the contractor perform learning curve analysis?

What are the bases / sources for the proposed learning curve?

What types of learning curves were applied?

Did the contractor use calculations that are applicable to the situation?

Is the curve based on actual experience with supporting documentation?

What is the ratio of assembly hours versus machine hours? (This will influence the
steepness of the learning curve.)

Did the contractor include personal time, fatigue, and delay (PF&D), realization or
efficiency factors in the actual/historical data?
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The theoretical cost of the first unit (T1) and the slope is based on past production of
identical end items. (Unless the contractor can prove that its plant completely lacks
experience in making a particular product, do not accept pricing that uses T1 values.)
If the contractor lacks the data, it may have developed its first unit cost from reasonable
standard time and its slope maybe based on published industrial data.

The analyst should choose other sources for cross-checking if possible.

If the contractor quotes a steep slope, this means that the contractor will show
improvement more rapidly than if it had used a less steep slope (An 80% curve
decreases unit cost faster than a 90% curve).

A steep curve can be offset by a high T1 value. (A steeper slope does not necessarily
mean a more efficient producer.)

Production breaks may cause some loss of experience, but once a company has
significant experience producing a product, they will not lose a/l improvement curve
efficiencies.

- What was the learning loss with the duration of the production?

- Any proposal involving return to T1 as the starting point for a follow-on contract is
unreasonable because a company never loses all of its learning.

In cases where follow-on occurs with no break in production, the first unit of the new
buy is actually the next unit (last unit from the previously ordered lot plus one); the
Government should not pay for start-up inefficiencies twice.

Learning does not stop when standards are met.

Analogy Method

VVVVVVVVYYVYYVYYVYY

Do historical costs include the cost of change?

Has the make-or-buy plan changed?

Is there any labor activity included in the historical costs that is also estimated
separately?

Is there a detailed analysis of work requirements that could be used for estimate
development?

Are the methods to be employed on the proposed contract identical to those used in the
historical effort? Look for any significant differences, such as:

Specifications [especially those simplified since the last contract]

Process steps

Equipment and tooling

Plant layout

Inspection procedures

Labor mix

Employee skill levels

Type of shop [i.e., model versus production]

Delivery schedules

Production rates and quantities

Plant capability [full versus idle]

Number of shifts

Overtime hours
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Historical and engineered labor standards:

Does the cost involved warrant use of an engineered labor standard?

How old are the labor standards? How often and what method are the labor standards
updated?

What are the qualifications of the person who developed the labor standards?

Does the contractor have a written policy on establishing and maintaining its labor
standards?

Were the correct labor categories used?

Does the contractor commonly use labor standards in similar estimating situations?
Is the contractor using non-engineering labor standards, or would the projected costs
warrant engineered labor standards?

Did the estimator consider the issues and concerns related to labor standard
development and application?

Were there delays in production or problems which would extend or increase the
historical hours per unit and which should not applied without analysis?

Are some of the direct labor functions that were included in the historical data now
being estimated as indirect labor function?

Is the labor mix proposed the same as that labor mix included in the historical data?
Is the proposed labor skill mix reasonable for the required work effort?

Overtime, uncompensated overtime, and shift premiums:

How does the contractor’s approach to performing work outside of traditional hours
affect labor rates, worker safety, and product quality?

Does the proposal include paid overtime or shift premiums? If so, are they reasonable?
Does the proposal include uncompensated overtime? If so, is it reasonable?

If uncompensated overtime is proposed, are the hourly rates properly adjusted? For
example, 5 of uncompensated overtime per week (i.e., working 45 hours per week) at
$20 per hour would produce an hourly rate of $17.78 per hour [($20*40)/45 = $17.78].
Is there historical experience available on the use of uncompensated overtime, overtime
and shift premiums?

ELEMENT BY ELEMENT: OTHER DIRECT COSTS

Does the contractor customarily treat similar costs as indirect costs? Can the
accounting system segregate proposed ODCs from similar indirect costs?

Is the proposed ODC consistent with the contractor’s estimating assumptions?

Should any proposed ODC be classified as an indirect cost? (Will the proposed cost
benefit both the proposed contract and other work?)

Does any proposed ODC appear to duplicate another proposed direct cost?

Are the proposed ODCs reasonable?

Has the contractor identified all the ODCs reasonably required to complete the contract?
Is any ODC critical to contract performance?
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Special tooling and test equipment (ST&TE) costs:

o Does the proposal include appropriate quantities of special tooling and test equipment?

o Is the proposed special tooling or test equipment appropriate for the required period of
use?

. Is it only usable on the proposed contract or is it general purpose (usable for other
products/contracts)?

o Can the task be performed at a lower total cost (equipment plus labor) with general-
purpose tooling or test equipment?

o Is any Government-owned tooling or test equipment available that can be used on a
rent-free, non-interference basis?

. Is the proposed cost reasonable for the required special tooling?

Computer services costs:

. Is the amount of the proposed computer effort reasonable for the contract?

. Are the proposed costs based on the computer resources that will actually be used to
complete the required tasks?

o Does the selected source offer the best value to the contractor and the Government?

Professional and consultant service costs:

. Does the task defined for completion by consultants duplicate a task defined for in-
house completion?

. Does a factor or CER used to estimate direct labor cost duplicate consultant task costs?

. Is the proposed cost reasonable in relation to the service required?

. Is the proposed cost necessary and reasonable considering the contractor’s capability in
a particular area?

o How were similar services procured in the past, and what was the cost?

o Is the service of a type identified as unallowable under Government contracts (e.g.,

services to improperly obtain, distribute, or use protected information; services to
improperly influence the content of solicitations, proposal evaluations, or source
selections; services resulting in violation of any law or regulation)?

. Are proposed services consistent with the purpose and scope of the contract?

Travel:

o What’s the purpose of the travel? Can multiple tasks be accomplished on the same
trip?

. Will the traveler(s) charge to a direct or indirect labor account during travel?

. Are the number and type of personnel traveling appropriate and reasonable for the
proposed trip? Is the proposed travel really necessary?

o Is the duration proposed reasonable? Can consolidated longer trips replace multiple
short trips on the proposed travel schedule?

. Is the current estimate reasonable when compared to prior trips of a similar nature?

. Are the proposed air fare rates in excess of lowest customary standard, coach, or

equivalent fare offered during normal business hours?
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o Is the proposed mode of transportation the most likely mode of transportation, with
appropriate starting and end points?

. Are the mileage allowances projected in excess of actual needs? Are other ground
transportation costs (at destination) reasonable?

o Is proposed travel in accordance with the company policy?

. Do the proposed transportation, lodging, and meal rates comply with FAR travel cost
restrictions?
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Unsolicited Proposals

Guiding Principles

e National Energy Technology Laboratory coordinates all
unsolicited proposals for DOE.

e Unsolicited proposals for Energy Savings Performance
Contracts are handled consistent with 10 CFR 436 subpart B.

[References: FAR 15.6, DEAR 915.6, DOE Order 542.2A4]

1.0 Summary of Latest Changes

This update includes editorial changes, and adds a citation to DOE Order 542.2A,
Unsolicited Proposals (or successor document).

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies
contained in the references above and should be considered in the context of those
references.

2.1 Coordination of Unsolicited Proposals. The National Energy Technology
Laboratory coordinates the receipt and evaluation of all unsolicited proposals for DOE,
consistent with the requirements of DOE Order 542.2A (or successor document).

2.2 Guidance for Submitters. Guidance for prospective submitters of
unsolicited proposals is located at: http://www.netl.doe.gov/business/unsolicited-proposals.
Questions regarding the process for the submission of unsolicited proposals should be referred
to the DOE Unsolicited Proposal Manager at NETL by email at
DOEUSP@NETL.DOE.GOV

2.3 Energy Savings Performance Contracts. For unsolicited proposals related
to energy savings performance contracts, see guide chapter 41.2.
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General Guide to Contract Types

Guiding Principles

e No single contract type is right for every contracting situation.

e Selection of contract type must be made on a case-by-case basis, considering
programmatic, performance, and financial factors.

e The goal is to select the contract type that will result in an optimal business
arrangement between the parties.

[References: FAR 16 and DEAR 916]

1.0 Summary of Latest Changes

This update: (1) deletes information that repeats the FAR or other guidance, and (2) includes
administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references.

2.1 Introduction. A contract is a mutually binding legal relationship obligating the
seller to furnish the supplies or services and the buyer to pay for them. It includes all types of
commitments that obligate the Government to an expenditure of appropriated funds and that,
except as otherwise authorized, are in writing. Thereby, a contract sets up arrangements that are
clear and certain regarding the relationship and performance requirements of the parties
involved. In the case of a government contract, when an agency desires to procure goods and
services, a contract is the appropriate method of mutually binding the parties to their promise.
The FAR governs the use of the many types of government contracts.

The purpose of this document is to provide general guidance regarding contract types as
described under FAR Part 16. This guide is not intended to supersede information contained in
the FAR.

There are different meanings associated with the term “contract type.” In one sense, it signifies
different compensation arrangements, of which there are many. However, most compensation
arrangements fall into two major groups: cost reimbursement or fixed price. In another sense,
the term “contract type” is used to signify differences in contract structure or form. For example,


https://www.acquisition.gov/?q=/browse/far/16
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this structure could be a letter contract, purchase order, performance-based, completion, or term
contract. Finally, the term “contract type” is used to identify an intended end purpose.

Examples of this would be contracts such as, management and operating, research and
development, and supply. Consistent with the FAR, this guide focuses on compensation and
contract structure to describe “contract type.” However, none of these connotations is mutually
exclusive, as a contract represents each of these terms. Together, these “contract types” will help
ensure the success of a contract.

A wide selection of contract types is available to DOE and its contractors to provide flexibility in
acquiring the large variety and volume of supplies and services needed by DOE to fulfill and
support its mission. However, no single contract type is right for every contracting situation.
Selection must be made on a case-by-case basis, considering many programmatic, performance
and financial factors. The goal is to select the contract type that will result in the most optimum
business arrangement between the parties.

2.2 Selection of Contract Type. In Federal procurement, the Government sets out
the type of contract in the terms and conditions of the solicitation. In non-competitive
procurements and some negotiated procurements, the contractor may be given an opportunity to
propose different types of contracts than contemplated by the Government. The selection of the
contract type should give the contractor an incentive to perform efficiently and effectively.
Thus, selecting the appropriate contract type affects the Government’s ability to obtain fair and
reasonable prices.

23 Contracting Officer Responsibility for Selecting the Contract Type. The
contracting officer (CO) is responsible for selecting the appropriate contract type. However, in
most instances the requirements initiator will be responsible for drafting the Statement of Work
(SOW) and other technical/performance requirements. Requirements personnel, familiar with
the technical requirements and degree of uncertainties in the SOW, are in an important position
to provide the CO with information critical to the contract type selection. Thus, their
responsibilities are viewed as an integral part of the procurement process. Expenditures for
goods and services are seen not simply as the business of contracting personnel, but also that of
the requirement officials who initiate and use